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Bright Prospects for Federal Judicature 

The enactment of the measure that provides 
the federal judiciary with autonomous direction 
of a very thorough administrative system places 
the nation under obligation to its chief proponent 
in congress — Senator Ashurst. It is well that 
the bill was not enacted in 1938. Experience 
with judicial conferences in the fourth circuit, 
so well described by Chief Judge John J. Parker 
in the address in our June number, enabled the 
revised bill to come as near perfection as is now 
possible. A more informative and useful address 
than that of Judge Parker has never been pub- 
lished in this JOURNAL. 

There are honors enough to go around; Homer 
Cummings was the real father of the “adminis- 
trative bill,’ and his successor as attorney gen- 
eral, Frank Murphy, and all who participated 
in the American Bar Association’s support, de- 
serve high credit. The measure is most vital to 
the welfare of judicature generally, because a 
demonstration of the necessity in any complete 
judicial system for management, and responsi- 
bility for management, must flow in time to the 
state systems, which too long have been what 
Chief Justice Taft “go-as-you-please”’ 
courts. 

Comment on the first and the revised bill will 
be found in this JouRNAL (21:142-195 and 22: 
160-187-189). 

The failure of congress to enact the bill to 
confer rule-making power on the supreme court 
for criminal cases (to the time of conviction) 
is ascribed, not to concerted opposition, but to 
the unfortunate illness of its author, Representa- 
tive Hatton W. Sumners, chairman of the house 
judiciary committee. The fact that criminal pro- 
cedure in the federal courts is unbelievably com- 
plex and archaic, and that the only correct way 
to remedy this glaring evil is through supreme 
court rules, makes it seem fairly certain that the 
power to make rules will be conferred within a 
year. With the new civil rules, the power to 
reform criminal procedure, and competent man- 
agement of the affairs of the judiciary and court 


called 
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officers, the federal system will veritably be a 
model for state judicature. 





Doctor Pound’s Address in This Number 

The beginning of coordinated and effective 
plans for improvement of judicial administration 
is clearly attributed to the address to the Ameri- 
can Bar Association in 1906 by Roscoe Pound, 
then commissioner of the supreme court of Ne- 
braska. This beginning was founded upon a 
masterly analysis of causes for dissatisfaction. 
The address is virtually as potent now as twenty- 
three years ago, and for years to come it will 
have more than historical value. If it were not 
still a living document it would have value as 
a model of analysis and crititism. The address 
is now most easily located in the February, 1937, 
number of this JouRNAL. Since that memorable 
day of delivery Doctor Pound has written and 
spoken on many phases of law and government. 
The one address directed to judicial reform 
which is fairly comparable with his constructive 
criticism was delivered last May in Washington 
at a dinner for delegates who attended a meeting 
of the National Conference of Judicial Councils. 
This address, published in this number, reveals 
again the author’s power to synthesize the ele- 
ments of a broad field of activity. It goes far to 
afford a program of coordinated effort that will 
build 


more rapidly on firm foundations now 
established. 
Judges Relieved of Political Stress 
The most difficult, and perhaps the most 


important single step in improving judicial ad- 
ministration in a majority of the states, is that 
of making judges independent of politics and 
assuring them continued tenure as long as their 
services are satisfactory. Difficult, because selec- 
tion and tenure of judges is almost always regu- 
lated by constitutions. Because of the inherent 
difficulty every little step in advance deserves 
attention. The most recent is set forth in the 
article this number concerning significant 
progress in Maryland, where the legislature has 


in 











52 JOURNAL OF THE 


provided for voting on a constitutional amend- 
ment next year. There is little reason to fear 
defeat for the amendment. It provides that the 
judges of the Baltimore City people's court, ap- 
pointed by the governor to six year terms, shall 
have no opposing candidates if they wish to serve 
for another term. If not reelected they are 
henceforth ineligible for reappointment. This 
should be sufficient guaranty to the judges that 
they need not maintain political prestige. For 
then success will lie in partisan neutrality. 

One further step is needed for a perfect sys- 
tem, and that is provision for the removal of a 
judge through a judicial proceeding when his 
mental, mo:al or physical qualifications become 
impaired And this provision implies also one 
for pensions. Judges should fear neither politi- 
cal hazards nor inability to survive after faith- 
ful service. 





The Bar’s Duty to Assist Judicial Council 

There are judicial councils in more than half 
of the states. Their work involves study to 
ascertain means for improving the administra- 
tion of justice. In aid of this purpose the coun- 
cils are composed of selected individuals who 
have special qualifications, not least of which is 
the absence of personal interest. They have ful- 
filled their mission when they have presented to 
the appropriate authority their considered and 
formal recommendations for change. A large 
share of the recommendations require legislative 
action. Only a small share of the bills so drafted 
become law. 

The success of the entire matter of study and 
recommending depends upon action by other 
agencies than the councils. In this respect the 
organized bar participates to a _ considerable 
degree. The state bars sponsor bills of their own 
origin. They have means for instructing and 
influencing legislators. It is not within the prov- 
ince of the councils to lobby. It would seem, 
however, that there is a positive duty for the 
bar organizations to consider council recommen- 
dations and to promote those which the bar 
favors. 

Usually there are few lawyers who disapprove 
of judicial council recommendations, and usually 


there is only bar indifference to their fate. 


For 
this there seems to be no adequate reason. It 
would be quite fitting for judicial council mem- 
bers to form a working alliance with bar asso- 


ciation officers. The associations strive to im- 
prove procedure and judicial administration. The 
lack of united effort is difficult to understand. 

In this connection the recent history of six- 
teen bills sponsored by the Texas judicial coun- 
cil is interesting. A bill to integrate the state 
bar and one providing rule-making power for 
the supreme court were vigorously supported by 
the Bar Association and were enacted. Five 
other judicial council bills were enacted. The 
council feels very proud of this record, but it 
might have been even better. The nine measures 
not enacted will doubtless become law in the 
course of time, possibly through bar influence 
augmented by integration, and possibly through 
supreme court rules. One of the successful 
measures deprives defeated suitors of six months 
time in taking a case to the appellate court, 
which was passed over an executive veto. Two 
bills died in a senate committee after house 
approval. 

It is not appropriate for judicial councils as 
such to lobby. That cuty rests upon the organ- 
ized bar. There should have been, years ago, 
a recognition of this duty to the extent, at least, 
of having a standing bar committee to cooperate 
with the judicial council. 

In a number of instances judicial councils 
have owed their existence to the intelligent efforts 
made by state bars, which appear later to have 
forgot their offspring. This failure in coopera- 
tion may in part derive from the expectation 
that the state will adequately finance the coun- 
cil’s work, an expectation too often unfulfilled. 
or it may derive from failure of the council to 
invite cooperation in securing adoption of its 
proposals. A council created directly by a state 
bar has some advantage in being required to 
report to the bar and to rely upon bar financing 
and lobbying. Despite the relative poverty of 
many bar organizations it may be suggested that 
it is a good policy, if not a duty, for the bar 
to supply funds reasonably needed, when a legis- 
lature fails to do so. At any rate, cooperation 
in some form is an obvious necessity. 
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The Function and Prospects of Judicial Councils* 


By Roscort Pounpb?t 


Just now the air is full of talk of the obsol- 
escence or disappearance of law, both in the sense 
of adjustment of human relations and regulating 
of human conduct by 
the systematic and or- 
derly application of the 
force of politically or- 
ganized society, and in 
the sense of a body of 
authoritative precepts 
and an _ authoritative 
technique of develop- 
ing and applying them 
by which the process 
of adjustment and reg- 
ulation is expected to 
be and on the whole is 
actually carried on. For 
example, a prominent 
educator is reported to have said, not long since, 
that the only necessary professions which might 
be expected to endure into the society of the 
future were medicine and engineering. Society 
could not go on without them. Apparently, dis- 
ease will still afflict mankind in Utopia and the 
Utopians will still aspire to bigger and better 
works of their hands. But the other profes- 
sions, and he included law in this residue, were 
superfluous and were to be classed as disappear- 
ing professions. The society of the future was 
to be governed without law, or, if by laws, yet 
without lawyers. 

This ‘is no new idea. Every Utopia which has 
been devised has been made to operate without 
lawyers, and today a society operating without 
law, and so without lawyers, is much urged by 
those who scoff at Utopias and think of them- 
selves as peculiarly in touch with reality. Some 
urge what they call a corporative state, in which 
the occupational group is to be the unit instead 
of the individual man. We are told that in such 
an organization of society disputes will be ad- 
justed for each case by committees of the occu- 
pational group, or, if controversies arise between 


Roscoe Pound 





*An address delivered at a meeting of the Na- 
tional Conference of Judicial Councils, in Washing- 
ton, May 11, 1939. 

+Director of Research of the National Confer- 
ence of Judicial Councils. 





members of different groups, there will be an 
adjustment for the case in hand by a general 
committee in which the different groups will be 
represented. But today we hear most about an 
administrative regime, a regime of official orders 
for each situation and each controversy, which 
is to supplant the regime of law and laws ju- 
dicially applied. 

As the economic-juristic adviser of the Soviet 
government in Russia put it, there will be no 
law in the ideal society of the future, or rather 
there will be only one rule of law, namely, that 
there are no laws; that there are only adminis- 
trative ordinances and orders. We should note, 
however, that the jurist who urged this most con- 
fidently as the outcome of Marx’ doctrine, is no 
longer with us. When it became necesary for 
the Russian government to insist upon adherence 
to a plan, he was eliminated in the course of a 
recent purge. 

Administrative Absolutism 

Proponents of administrative absolutism do not 
seem to have been discouraged by the fate of 
Professor Paschukanis. Both on the Continent 
and in England its advocates write of a super- 
seding of private law by public law. An English 
teacher of administrative law tells us that public 
law is “gradually eating up private law;” that 
“industrial law,” controlled by administrative or- 
gans, is “eating into the law of obligations;” that 
marketing schemes under administrative control 
“reduce the operation of commercial law;”’ that 
housing and planning legislation “take the law 
of property under public control;” that “the 
public lawyer is ousting the private lawyer,” and 
that duties of institutions “are superseding the 
ordinary rights and duties of private citizens.” 

What this means is something much more 
than the multiplication of administrative boards 
and commissions and agencies and increasing 
jurisdiction of these agencies over an ever widen- 
ing sphere of individual action. When a Con- 
tinental writer tells us that “labor law and eco- 
nomic law” (referring by the latter term to the 
legal adjustment of relations involved in trade, 
finance, banking, industry, transportation and the 
like) are “a penetration of public law into the 
domain of private law,” he does not mean merely 








that such things have in the English-speaking 
world come more and more within the cognizance 
of administrative boards and commissions. In 
the Roman-law world, administration has always 
ruled a large domain in the legal order. He has 
in mind an entire difference in spirit between 
public law and private law which he takes to be 
nothing less than opposition of the one to the 
other. 

A contemporary German philosopher of law 
tells us that our starting point must be a contrast 
between a correcting justice which gives back 
to one what has been taken away from him, or 
gives him a substantial substitute, and a distrib- 
uting justice, a distribution of the goods of exist- 
ence according to merit, that is, according to 
some scheme of values. This distinction, he ex- 
plains, corresponds to a contrast between co- 
ordinating law, which secures interests by repa- 
ration of injuries, treating all individuals as equal, 
and subordinating law, which prefers some, or 
the interests of some to others according to its 
measure of values. Thus the common law as to 
employer and employee was coordinating law. 
It sought, with what success in concrete result 
we need not consider, to treat employer and em- 
ployee as equal and to put each, in case of wrong- 
ful infringement of his interests, in the position 
in which he had been before the injury. On the 
other hand, recent federal labor legislation, deny- 
ing the employer access to the courts to protect 
his legal rights until a dispute has been dete- 
mined by an administrative board; and denying 
him access to the board, but requiring him to 
abide a tying up of his business until one of the 
rival labor organizations struggling for supremacy 
invokes its action, is an example of subordinat- 
ing law. It puts the claim of the workingman 
on a higher plane of value, as one of greater 
merit, and puts the interests of labor organiza- 
tions on a higher plane of value than those of 
individual workingmen. We are told that public 
law is a subordinating law, subordinating individ- 
ual interests to public interests and identifying 
some individual interests and the interests of 
some individuals with public interests to the ex- 
clusion of others. Furthermore, it is taught that 
public law, in this sense (that is subordination 
of individual interests) has primacy over private 
law, which co-ordinates them. 

One need not say that such a mode of thought 
is wholly at variance with our Anglo-American 
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legal tradition. In the common-law way of 
thinking public law is simply a branch of the 
law of persons. We are to be consociated, not 
subordinated. From the fourteenth century, 
when the judges fined a sheriff for not executing 
a writ because of a private letter from the king 
telling him not to, and pronounced that Edward 
III, King of England, could pardon offenders 
under the Great Seal but Edward Plantagenet 
could not write private letters interfering with 
the course of justice in the courts, the doctrine 
of supremacy of the law had become established 
at the very foundation of the English polity. The 
contests between the courts and the Stuart kings 
had fixed it firmly for the mother country. The 
contests between colonists and royal governors 
and between colonists and the British government 
had established it in the new world. Experience 
of the administrative tribunals of the Stuarts, 
especially of the Star Chamber, which had for 
its function to “keep all England in quiet,” had 
led to our universal American institution of bills 
of rights and to putting the separation of powers 
in the forefront of them. 

In the present generation, in line with a growth 
of absolutist political ideas throughout the world, 
there is a manifest movement away from our in- 
herited conception that no one is above the law, 
that the official is liable in the ordinary courts, 
in an ordinary legal proceeding, according to the 
ordinary rules of law, whenever he injures any 
one by going beyond the legal limits of his au- 
thority, and that what is done officially must 
conform to law exactly as must what is done 
unofficially by private individuals. In the teach- 
ing of government in colleges, in the teaching of 
public law in law schools, in legislation, and in 
administration, the European idea of a special 
public law, putting administrative officials on a 
higher plane, expecting them to put certain per- 
sons or groups of persons and certain interests 
on a higher plane of value, has been increasingly 
evident. Just now it is urged very generally in 
our institutions of learning and in pressure from 
administrative agencies of every sort for preclud- 
ing judicial review of administrative action or, 
at any rate, holding judicial review to the low- 
est limits permissible under our constitutions. 


Function of Judicial Council 
But, I hear you saying, what has all this to 
do with the function and prospects of judicial 
Its relevance is in this that the judicial 


councils ? 
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councils have an opportunity of contributing 
much toward preserving for us the supremacy of 
law and freedom of the individual from domina- 
tion by officials which is the heritage of all Eng- 
lish-speaking peoples. 

What we have been calling social legislation 
began in this country in the eighties of the last 
century. The beginnings of administrative justice 
soon followed and presently there came to be a 
changed attitude of the courts toward legislation 
providing for administrative determinations. Pow- 
ers which sixty years ago would have been held 
purely judicial and jealously guarded from execu- 
tive exercise came more and more after 1880 to 
be held “administrative” or “quasi-judicial” and 
to be cheerfully conceded to boards and com- 
missions. This change in the attitude of the 
courts was no giving up of the constitutional 
separation of powers. It went on the sound prop- 
osition that there are many functions which both 
analytically and historically are of doubtful 
classification and that in such cases it is within 
the legislative power to assign the function or 
jurisdiction to either of two appropriate depart- 
ments. For example, analytically rate-making 
is quite as much an executive as a legislative 
function and application of a standard of fair 
competition quite as much an executive as a 
judicial function, when the standard itself has 
. been fixed by legislation or by legislative declara- 
tion of a common law standard. But to many 
who had been brought up on a doctrine of rigid 
analytical separation of powers it seemed that the 
constitutional separation was becoming obsolete 
and that combining lawmaking, prosecuting, 
judging, and executing powers with the power 
of guiding or directing which is primarily admin- 
istrative was the path of political and legal 
progress. 

A shifting from a rural agricultural to an urban 
industrial society led to a demand for guidance 
of enterprise rather than leaving it to grope its 
way among legal difficulties and answer if its 
managers guessed wrong. It led to a demand 
for speedier determinations than the judicial 
process in the last century was equal to. It led 
to a demand for making remedies available 
against great enterprises without having a pri- 
vate legal department at one’s service. The 
problem of industrial accidents, something un- 
known to the formative era of American law, the 
pressure of social legislation, requiring more 


speedy and assured enforcement than the legisla- 
tion of the past, new demands of crowded urban 
communities, such, for example, as traffic regula- 
tion, and new and complex problems involved in 
the expansion of industry, the economic unifica- 
tion of the country, and the rapid growth of great 
metropolitan areas—all these things strained the 
legal machinery of the last generation to the ut- 
most. There was a continual taking over of new 
fields by the legal order which it was not always 
capable of regulating by its apparatus of authori- 
tative precepts formulated in advance and au- 
thoritative technique of developing and applying 
them. The rise and development of administra- 
tive jurisdiction was inevitable. 


New Procedural Machinery Needed 

Had the procedural machinery of our legal 
system been adapted to these new ends, this de- 
velopment would very likely have gone on in 
entire accord with our traditional legal polity. 
But I need not remind you of the condition of 
our legal procedure, and especially of our appel- 
late procedure and modes of review of adminis- 
trative action, as they were at the end of the 
last century and in the first decade of the present 
century. After a generation of activity on the 
part of the American Bar Association and bodies 
which have grown out of it, great things have 
been done for legal procedure. Modern practice 
acts have been framed and adopted in many 
states. What is better, regulation of procedure 
by rules of court, instead of by legislative pre- 
scribing of details, has been provided for the fed- 
eral courts and is making its way more and more 
in the states. Codification of professional ethics, 
proper safeguarding of admission to the bar, ade- 
quate requirements as to legal education, and 
most important of all, organization of the profes- 
sion have made for improvement of the personnel 
and the conduct of the body of practitioners who 
assist the courts in their work of determining con- 
troversies. But these things have been slow in 
coming. The conditions which called for admin- 
istrative justice could not wait for them. For a 
third of the century, the state of our legal pro- 
cedure has made for administrative absolutism. 

Much as has been achieved by the bar associ- 
ations, and notobly by the American Judicature 
Society, much remains to be done in order to 
make judicial justice so thoroughly effective, so 
completely what it ought to be, so wholly re- 
sponsive to the demands of the legal order of 
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today, as to do away with any legitimate call for 
superseding it in a land in which it has from the 
beginning been held fundamental and has in 
many respects reached its highest development. 
Judicial councils were originally and primarily 
called for when courts were first given power 
(or recognized as having the power) to make 
rules of procedure. They were set up to advise 
and help the courts in this task. But in more 
than one state they have already shown that they 
can do and do well very much more than this. 
What are some of the problems of the legal 
order in America of today as to which, by mak- 
ing our judicial administration of justice more 
effective for its purpose, judicial councils may 
help stay the march of absolutism and make for 
freedom under law? Let me suggest seven. 


Court Organization 


1. One of the most important of these prob- 
lems is the organization of courts. In the be- 
ginning our system of courts was shaped in part 
by ideas brought over with the colonists. It re- 
sulted in part from taking the English organiza- 
tion, as it was in its most chaotic form in the 
seventeenth and eighteenth centuries, for a model 
in the formative era of our institutions. Un- 
doubtedly it was much affected by geographical, 
economic and social reasons in the period just 
after the American Revolution and in the era of 
Jeffersonion democracy. But in large part it is 
the result of haphazard adding to and tinkering 
with the general type which grew up in the gen- 
eration after independence and spread over the 
country in the first half of the nineteenth cen- 
tury. Growth of population and relatively sud- 
den rise of metropolitan urban centers increased 
the work of tribunals beyond what the typical 
organization of the formative era was able to 
carry. Yet there was no other model available 
for our lawmakers and they have not proved 
equal to inventing a new one. Meanwhile, there 
was, for reasons already spoken of, an increasing 
development of administrative agencies. In con- 
sequence, administrative tribunals of all kinds 
have been set up, both in nation and in state, 
each largely on its own plan, with little or no 
coordination of one with another nor of any of 
them with the judicial organization. Indeed, mul- 
tiplying of tribunals is a characteristic of the 
beginnings of a judicial system. Every new con- 
dition is met at first by a special act, and for 
every new problem there is likely to be a new 


court. For a long time in the history of law 
courts do not grow to any logical pattern. But 
after they have been set up to divergent patterns 
or have grown up to no pattern, there comes a 
time when unsystematic confusion brings about 
friction and waste and we must set about to 
bring institutions into the order of reason. This 
happened as to English judicial organization in 
1873. It must happen in the United States in 
the near future. 


Perfecting Appellate Procedure 

2. Appellate procedure in the states and in 
both states and nation as to review of adminis- 
trative determinations is a subject of no less 
importance. It has now been put on a good basis 
as to appeals from the federal courts of first in- 
stance. But it takes 122 pages, of three col- 
umns of fine print each, to digest the cases on 
civil appellate procedure decided in the one year 
1938, and 82 more fine print columns to digest 
the decisions in that same year as to points of 
appellate procedure in criminal cases. The pages 
of the General Digest are eloquent of the need 
of reform. It is even more urgent to make bet- 
ter provision for review of administrative deter- 
minations. 

Procedure to obtain review of administrative 
action has grown up on no system by statutory 
additions to and judicial development of certain 
common law and equitable remedies. The com- 
mon law remedies by certiorari, mandamus and 
prohibition have been much modified in different 
jurisdictions, and some of them have fallen out 
of use in some of the states. In others the writ 
of error or a statutory modification of it has 
been used to review certain types of adminis- 
trative determination. As to municipal adminis- 
tration, the visitatorial jurisdiction of equity has 
been well established as a mode of review, but 
recent decisions Jeave it by no means clear what 
is to be the scope and what are to be the requi- 
sites of the equitable remedy. For other cases, 
the bill quia timet or suits on the analogy of 
bills of peace have been used, but here again 
legislation and judicial decision have created dif- 
ficulties and doubts. What is worse, statutes 
have been making every sort of provision for spe- 
cial types of review for specific administrative 
agencies, with little or no attempt at uniformity 
or system. Legislation on this subject has 


brought about what has been pronounced with 
good reason a “statutory chaos.” 


The remedies 
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available to one whose rights are infringed by an 
administrative determination are, as a general 
thing, too expensive and time consuming and are 
subject to too many procedural questions to be 
worth while to the ordinary man in the ordinary 
case, that is, in the case where such remedies are 
most needed. As was said by the committee of 
the American Bar Association in its report a year 
ago, the delay, expense and uncertainty in exist- 
ing modes of review invite administrative ab- 
solutism. 
Cooperation Needed 

3. Another subject of the first importance is 
the relation of the courts to administrative agen- 
cies of all kinds. A bad condition in this respect 
was especially manifest in connection with ad- 
ministrative enforcement of the national prohi- 
bition act. The prohibition administrators were 
restive under checks and jurisdictional limitations 
imposed by law and felt that they should be free 
to act extralegally, and as the exigencies of par- 
ticular situations seemed to them to dictate, in 
order to carry out a great objective to which in- 
dividual rights and constitutional guarantees 
ought to give way. Many an administrative 
board and bureau and agency today feels the 
same and resents the check of judicial scrutiny 
of its acts. On the other side, the common law 
has been traditionally jealous of administration 
and the contests between courts and crown in 
the seventeenth century fixed certain resulting 
ideas in our bills of rights. Thus although ju- 
dicial tribunals and administrative agencies are 
both necessary parts of the machinery of govern- 
ment in the modern state and should be working 
together, the administrative agencies are hostile 
toward the courts and the courts are suspicious 
of the administrative agencies. In this we have 
a characteristic example of the want of co-opera- 
tion among departments and agencies of govern- 
ment which is characteristic of our American 
polity. A tradition, amounting almost to a set- 
tled habit of noncooperation begins at the bot- 
tom of our political and legal scale and goes on 
to the top. If a better relationship between 
courts and administrative agencies could be 
brought about it would be a great achievement. 


Administrative Control 
4. Another subject of much moment is reor- 
ganization, or rather, organization of the admin- 
istrative work of the courts. Much progress has 
been made in the federal courts and some prog- 


ress has been achieved in a few states. But every 
where there is no more than a beginning. More- 
over, projects are in the air for administrative 
control of the administrative work of the courts 
from the outside and are likely to make headway 
unless the courts take this matter up themselves. 
One need not say that to subordinate the judges 
to a department of justice, as part of the execu- 
tive machinery of the government, and in its pri- 
mary function a prosecuting bureau, would be 
most unfortunate. Executive control of the ju- 
diciary is a long step toward an absolute polity. 


Law Enforcement 

5. Enforcement of legal precepts has always 
been a serious problem and has never and no- 
where been less serious than it is in America to- 
day. Unhappily, the science of law has ignored 
or been unaware of this problem. In the last 
century the analytical jurist thought of enforce- 
ment as something quite out of his field. It 
belonged in politics, not in jurisprudence, and was 
nothing more than a matter of executive effi- 
ciency. If the executive did not make legal pre- 
cepts effective in action the remedy was to be 
found in political action to replace the executive. 
When the stamp of the state’s authority had been 
put upon a precept by legislation or judicial de- 
cision, the jurist had nothing more to do. The 
historical jurist asked whether the precept in 
question correctly expressed human experience. 
As he saw it, an accurate formulation of what 
had been discovered by experience would take 
care of itself. Enforcement would be assured in 
that it was rooted in the habits and customs of 
mankind. Otherwise, there was a vain attempt 
to do what could not be done and such things 
gave him no concern. To the philosophical jurist 
the matter was one of the intrinsic justice of the 
precept. He asked whether it was such as to 
appeal to the conscience of the individual. If 
the precept was inherently just, if it appealed to 
the reason and conscience of the individual, this 
would insure obedience from all but a wilful few 
who might have to be coerced. If it did not, 
there was no occasion to lament the failure of an 
unjust rule to obtain in action. Others looked 
at the question in terms of politics. If laws 
were imposed on the people from without, the 
people would fail to obey them. If the people 
themselves made the laws they would obey the 
precepts they made or freely assented to. 

We have learned, however, that efficient and 
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inefficient executives alike encounter obstacles in 
law enforcement which seem beyond the reach 
of efficiency. In such matters as traffic regula- 
tion the general security has required us to make 
habits instead of waiting for them to develop by 
experience at the cost of life and limb. The 
exigencies of the general security and of the in- 
dividual life, in the complex social and economic 
order of today, call for the prescribing of many 
things of which the reasons are not on the sur- 
face. However just and reasonable they may 
be in the eyes of the expert, they do not always 
so appear to the conscientious citizen. Nor do 
laws voted by referenda or approved by over- 
whelming majorities in assemblies of representa- 
tives of the people fare better. It has become 
clear that we must take up the subject of en- 
forcement from a new standpoint. We must 
study the limits of effective legal action. We 
must find out what we may expect to do through 
law and what must be left to other agencies of 
social control. Here is an almost unexplored do- 
main for jurist, lawmaker, and practising lawyer. 


Use of Social Agencies 


6. Co-operation of courts with social agencies, 
especially in connection with probation and in 
juvenile courts, is another subject demanding 
attention. Much that has been written by social 
workers and criminologists on this matter has 
ignored the judicial requirement of considering 
the general security and the demands of organ- 
ized society no less than interests of the individ- 
ual delinquent. The balance between the gen- 
eral security and the individual life is always 
difficult to maintain and this difficulty is at the 
root of much of which social workers complain. 
But because there is this other side it does not 
follow that the complaints can be ignored. De- 
velopment of intelligent cooperation in this field 
is much to be desired. 


Preventive Justice 


7. Finally, there is the great subject of pre- 
ventive justice. Civil law countries have gone 
much further than common law countries in this 
matter and England has gone somewhat further 
than we have. The scope of declaratory pro- 
cedure can well be greatly enlarged. In all our 
jurisdictions we try a generation after the event 
the testamentary capacity and free action of a 
long lived testator who steadfastly adheres to 
the dispositions of his will as first made. The 


appointed way of learning whether a penal stat- 
ute is or is not the law of the land is to break it 
and run the risk of going to jail if it turns out 
to be unconstitutional. It is not too much to 
say that preventive justice is quite as important 
and has quite as significant possibilities as pre- 
ventive medicine. Here is another relatively un- 
explored domain in which the legal investigator 
may reasonably hope to achieve great results. 

In Continental Europe such things would be 
in the province of ministries of justice. More 
than one hundred years ago Bentham urged a 
ministry of justice for England, and the proposal 
was taken up later and urged by Lord Westbury. 
Nothing came of it, although the law revision 
committee, which has been recommending some 
notable improvements in the substantive law, is a 
step in the right direction. In 1916 I began to 
urge a true ministry of justice for the federal gov- 
ernment and like institutions in the states; and 
this was taken up later by Mr. Justice Cardozo 
and led to a law revision committee in New York. 
But a well organized competently manned per- 
manent bureau to prepare for peace as we pre- 
pare for war seems to be very far off. Perhaps, 
as things are, Lord Birkenhead was not wholly 
wrong in fearing that such an institution would 
speedily get into politics in an Anglo-American 
atmosphere and would do things that ought not 
to be done and leave undone things that ought 
to be done. If so, there is the more reason for 
turning to the judicial councils which can do 
much for each of the seven problems which I 
have sketched. 

Examples abound of well intentioned legislation 
on legal subjects which in seeking to remove one 
abuse puts another or perhaps another two in 
its place. One need only cite the legislation in 
a number of states striking indirectly at the 
abuses of alienist expert evidence which grew up 
in the last century to the exigencies of the so 
called unwritten law cases. It is enough to say 
that such questions can not be dealt with effect- 
ively on the basis of offhand individual good 
sense. Much less can they be dealt with effect- 
ively by the prevailing method. Every society for 
promotion of any sort of idea, and every trade 
and craft or professional association, has its leg- 
islative committee and its budget of bills to be 
presented and urged at every legislative session. 
It is impossible for all the considerations that 
ought to be taken into account in framing or in 
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enacting these bills to be adequately studied and 
brought out. The personal knowledge and in- 
dividual experience of the simpler conditions and 
simpler problems of a rural agricultural society 
of self-sufficient, economically independent neigh- 
borhoods, which guaranteed reasonable and ef- 
fective lawmaking in the formative era of our 
polity, are out of the question in the society of 
today. This is the chief argument of the pro- 
ponents of administrative absolutism. We need 
to employ and to trust experts beyond anything 
in our experience in the past. But, as I have said 
on other occasions, the administrative experts 
have usually proved and are likely to prove to 
be only ex officio expert. 


Vital Need for Judicial Councils 


In the improvement of our administration of 
justice we need the cooperation of experts in 
many fields, of legal scholars, of practising law- 
yers, and judges of wide experience, and of men 
of experience in practical affairs, brought to bear 
on each problem. I know of no institution so 
likely to bring about this cooperation, continu- 
ously and over the long period required for scien- 
tific study and assured achievement of results, 
as the judicial council. One sided so called re- 
search by political bureaus and commissions, car- 
ried on to prove a program decided upon in ad- 
vance, will give us nothing permanent. One man 
research will no longer suffice. Partisan made to 
order research by societies and associations with 
their eyes on some one aspect of complicated 
problems will but aggravate our concededly bad 
legislative lawmaking process in matters of sub- 
stantive law and administration of justice. Re- 
search must be done on subjects as a whole, from 
a nation wide, or sometimes in commercial law, 
from a world wide standpoint. Judicial coun- 
cils, with a representative personnel, organized 
so as to be in touch with like councils through- 
out the land, can bring to bear both local and 
general experience, the wisdom of the social 
sciences, the enlightened views of other profes- 
sions on particular points, and the ideas of rep- 
resentative laymen, upon questions arising out 
of the everyday operations of the courts, as no 
other agency can. 

Hence I suggest that the future of the law in 
the United States may prove to be largely in 


your hands. More than anything else what 
threatens our constitutional guarantees and in- 
herited liberties is the ineffectiveness of the ma- 
chinery of realizing them in action. With the 
advent of the regime of relegating procedure to 
rules of court, with a practice of wise guidance 
of that process, and of legislation affecting the 
work of the courts by judicial councils in each 
state, the rough places in the way of justice may 
be made smooth and the occasions for adminis- 
trative absolutism be obviated. 





Should Client Suffer for Lawyer’s Contumacy? 
An interesting instance of the exercise of judi- 


cial power in a federal court is reported among 
the “Decisions on Federal Rules” in the Am. 
Bar Assoc. Journal for June, 1939, p. 492, as 
follows: 


H. A. Wisdom v. The Texas Co. (Nor. Dist. of 
Ala., So. Div., Murphree, D. J., Apr. 13, 1939). 

Plaintiff's failure to appear at a pretrial confer- 
ence ordered by the court, advance notice of which 
was given to the attorneys for both parties, consti- 
turtes a failure to prosecute and failure to comply 
with the rules, and defendant’s motion to dismiss 
the action on the merits should be granted. 

The words “on the merits” are puzzling. In 


some jurisdictions they would imply dismissal 
with prejudice. Perhaps the words do not cor- 
rectly present the court’s order, but they serve 
at least to provoke comment concerning the dis- 
ciplining of counsel or parties who have disre- 
garded rules or orders. 

In all such cases it would appear to be im- 
perative that the intention of counsel be 
determined. Failure to appear when required 
might be excusable. If wilful the court’s remedy 
should not be that of penalizing an innocent party 
because of his attorney’s fault. It is presum- 
ably a common practice to penalize for certain 
infractions by requiring the lawyer at fault to 
pay a “rule fee” to opposing counsel. 

But the court has a primary interest in due 
obedience to rules and orders, one which cannot 
be served by amercing counsel. It is not fitting 
that the court’s loss of time be balanced by an 
assessment on erring counsel. The remedy would 
appear to be a citation to enable the court to 
ascertain the facts. In a case of wilful dis- 
obedience it would be appropriate to administer 
a reprimand, which would be of record, and serve 
as a warning. 
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Progress in Federal Judicial Administration* 


By Ropsert H. JAcksont 


“The chief characteristic of the present rewriting of the law is a return to 


the original constitution 


. . . I have no doubt that this generation is like the 


preceding ones in that it is making some blunders, but each generation has the 
right to make blunders of its own rather than merely to copy those of its 


predecessors.” 


We have heard much discussion about the de- 
clining prestige of the bar, and about the proper 
place of the lawyer in the leadership of his com- 
munity, state, and na- 
tion. But there can be 
no denial that it is the 
duty of the lawyers to 
lead in affairs affecting 
the courts of the land. 
The lawyer is peculiar- 
ly qualified to judge 
their work and to deal 
out criticism where it 
is due—and to do it 
with fairness. 

We would have to be 
blind to what all others 
see if we lawyers failed 
to note that there have 
been disclosures of unfortunate and discreditable 
conditions in some of our lower federal courts 
which have brought them unfavorable public 
notice and cost them dearly in public confidence. 
It would be idle to deny that these conditions 
grew to the proportion of public scandals, not 
because they were unknown or unsuspected by 
the bar, but because the bar was complacent in 
its attitude and timid in its criticisms. 

The composition of the federal courts makes 
it peculiarly difficult for abuses, if once they 
creep in, to be adequately dealt with, and their 
functions make them peculiarly susceptible to 
abuse. The life tenure of the judge is designed 
to secure for him great independence and serves 
an important purpose if it does that, but if a 
judge has a tendency to be lazy, incompetent or 
unethical his life tenure becomes his shelter. Im- 
peachment is very unlikely, except in extreme 
cases. A bill is pending to provide a more effec- 
tive discipline, but our federal system places a 


*An address presented at the annual meeting of 
the American Judicature Society, held May 10, 
1939. 
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heavy reliance on the character of the individual 
who becomes a judge. 

This makes it the more deplorable that, with 
rare exceptions, they have always been selected 
as a matter of patronage. They have been looked 
upon by many party politicians as part of the 
mechanism of local party politics and treated ac- 
cordingly. I hope to see the patronage motive 
eliminated from their selection. 

Then, to each judge of the district courts there 
is given a certain amount of patronage. They 
select referees in bankruptcy, and receivers, and 
have to do with making their allowances. Many 
judges, a majority, I believe, handle such matters 
in a conscientious, disinterested way, but judges 
who have a tendency to be patronage-minded 
handle them as patronage. The combination of 
life tenure, political selection and control of ju- 
dicial patronage lends itself to abuse whenever 
it is not handled by conscientious and _ high- 
minded men. 

The lawyers are the only group in a community 
who really know how well judicial work is being 
done. The public may rightfully look to them 
to be the first to condemn practices or tenden- 
cies which they see departing from the best ju- 
dicial traditions. They have the information to 
be fair and the standing to make criticism ef- 
fective. Most judges covet the bar’s good opin- 
ion of their workmanship and, even more, of their 
honor. The highest satisfaction that comes to 
the just judge is a secure place in the respect 
of his profession. If the bar is courageous but 
fair in its demand for high judicial standards it 
is not likely often to be disappointed. On the 
other hand, an attitude of undue tenderness or 
timidity merely tends to foster conditions that 
grow to discredit the judicial machinery. 

If we encourage fearless criticism of the con- 
ditions which impair the respect and disinterest- 
edness of the judicial office, we must also insist 
that it be fair and professional. The federal ju- 


diciary is overwhelmingly manned by honorable 
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and high-minded men. We must not allow any 
contrary impression to prevail. In ability, they 
differ widely, but those who fail to give the 
best that is in them are very few, and in gen- 
eral, the United States is getting better judicial 
service than it is paying for. The pay of the fed- 
eral judge in relation to state and municipal offi- 
cers is, in some parts of the country, absurdly 
low. He has a standard to maintain much above 
his compensation. It is surprising that we get 
men in the federal courts to serve at such levels 
of compensation and to give the high quality of 
service we generally get. There is a responsibil- 
ity upon the organized bar to see that this situ- 
ation is corrected. 

The bar associations and the organized lawyers 
ought to demand high standards of judicial se- 
lection. But too often the bar, when it sets up 
standards, sets up standards that are not ac- 
ceptable to the community as a whole. Mere 
professional success, good paying clients and re- 
spectability are not enough. The fact that a 
man has participated in the active political life 
of his community, state, and nation does not dis- 
qualify him. Broad sympathy and understand- 
ing are more important in a judge than mere 
bookish learning. And bar associations would be 
more influential in the selection of judges if they 
were less inclined to narrow their support to those 
of merely technical competence and so-called 
“position at the bar.” 


Circuit Courts of Vital Importance 


The federal circuit courts of appeals are the 
least understood courts in the land. I hesitate to 
discuss them with so many judges present. But 
the function of the solicitor general imposes upon 
him pretty constant study of these courts to 
determine what appeals to them will be author- 
ized from the district courts and then what will 
be brought from them to the supreme court. 
This study of the circuit courts of appeals con- 
vinces me that the importance of those courts in 
our federal scheme of judicature is not appre- 
ciated by the profession. They are really courts 
of last resort. In most cases, a decision of those 
courts is, and ought to be, final. One gets to 
the supreme court only as a matter of grace, ex- 
cept in a few cases. Your client cannot invoke 
the supreme court merely because of his own 
injury by errors below, but only by a showing 
of public interest evidenced by novelty, or im- 


portance of the question or a conflict between 
lower courts. Hence, the Bar should regard a 
circuit court of appeals as a supreme court in 
most cases. It is my conclusion that the bar 
does not so understand it. 

In the past term, the supreme court received 
873 petitions for certiorari, and 718 were denied. 
Thus, 82 percent of applications to review cir- 
cuit courts of appeals decisions were denied by 
the supreme court, only 18 percent granted. On 
its face this shows great misapprehension of the 
finality of circuit courts of appeals decisions. It 
shows that the bar does not accept the concept 
of the supreme court as a court of law and of 
the circuit court of appeals as, in general, a final 
court of errors. 

The government does accept this theory of lim- 
ited resort to the supreme court. The lawyer 
who tries the government’s case does not decide 
whether the supreme court will be asked to re- 
view it. Neither does the bureau or department 
affected. That decision is made by the solicitor 
general. Last year there were 362 applications, 
and we only authorized 69 petitions for writs of 
certiorari. After that weeding out, 72 percent of 
our applications were granted, while only 13 per- 
cent of those who applied against the government 
were granted. This difference is accounted for 
by the relative lack of observation by private 
counsel of the limitations on the discretionary 
jurisdiction of the supreme court. The court is 
burdened by many petitions that completely ig- 
nore thuse bounds. On the other hand, the gov- 
ernment’s petitions for writs are thoroughly 
sifted, to make certain that they apparently pres- 
ent a novel question of law, a conflict, or a ques- 
tion of public interest. 

I think it is the duty of the government to 
present cases sometimes which it does not expect 
to win. We from time to time ask a review, not 
for the purpose of winning a case, but of getting 
an authoritative rule by which a particular de- 
partment may guide its future conduct. Some- 
times we bring up cases to challenge existing 
rules of law which we think are not working to 
the public advantage. 

There have been many changes in the judge- 
made law of the supreme court in the past year. 
Not in many years have we seen so much will- 
ingness to examine the foundations of old rules 
and to adapt them to the conditions of our time. 

Professor Ferrero explained his writing of a 
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Roman history, so long after the story had all 
been told, upon the ground that each generation 
has to re-write history for itself. One generation 
of a militaristic turn of mind would be interested 
chiefly in military events, while another would 
place emphasis upon ecclesiastical affairs, and an- 
other would scrutinize political institutions, and 
still another age would be interested in economics. 
It is even more certain that each generation 
re-writes the law for itself. That this re-writing 
was long resisted and delayed leaves upon this 
particular day a larger share than usual. 


The chief characteristic of the present re-writ- 
ing of the law is a return to the original consti- 
tution. We are back to a commerce clause with 
the virility and breadth envisioned by Marshall, 
and back to a general welfare clause which au- 
thorizes the federal government to attack prob- 
lems of nation-wide scope as was originally 
intended. I have no doubt that this generation 
is like the preceding ones in that it is making 
some blunders, but each generation has the right 
to make blunders of its own rather than merely 
to copy those of its predecessors. 


Good and Bad Judicial Administration 


“Successful Justice” is the title of an extraor- 
dinary book announced by the Michie Company, 
law publishers of Charlottesville, Va. The author 
is Ewing Cockrell, lawyer, judge, organizer of 
the United States Federation of Justice and 
director of the new School of Successful Law 
Administration, which is located in the Bar 
Building, New York City. Ewing Cockrell is a 
son of the late Senator Cockrell of Missouri. 
His legal education was in one of the foremost 
law schools. His fifteen years of practice were 
in his native state, Missouri. After Red Cross 
service in the World War he served two terms 
as judge of the circuit court. It was in this 
judicial work that he developed a passion for 
justice, a word which he defines in non-legal 
terms. To bring about through the law and its 
machinery, including lawyers, judges, court of- 
ficials, police, and penal agencies, a closer ap- 
proach to ideal justice has been the earnest work 
of the author for about fifteen years. 

Successful Justice is the outcome of these pro- 
tracted studies. The volume comprises 1090 
pages of text, 215 pages of index, and 39 pages 
devoted to identification of fifty sponsors. Among 
them are found men and women long experienced 
in various fields of law administration, and most 
of them known by reputation to all readers of 
this JOURNAL, 

The book is not one for a conventional re- 
view, and even a description is certain to fall 
far short of equity to either author or reader. 
The central theme is explained in the preface. 
It is that there is opportunity for all concerned 
in law administration to improve their product. 


This improvement may be forwarded by con- 
sideration of common shortcomings and of not- 
able instances of more successful methods and 
results. The author disclaims any “attempt to 
prove anything.” The critical comment is the 
comment of a charitable mind. The essence of 
the writing is found in the instances of specific, 
actual improvement. 

Judge Cockrell says that the large volume is 
condensed from material sufficient to make twice 
as many pages. The reader accepts this state- 
ment when he observes how direct is the com- 
ment and illustrations, which proceed, in orderly 
fashion, to take up hundreds of special functions 
and deal with them in a concise, vivid and in- 
formative manner. Actual cases, dissected to 
the bare bones, are presented, some showing 
inept ways to apply law to facts and situations, 
and others showing ideal solutions. In some in- 
stances the most effective illustrations are in the 
form of fables, called “fairy tales.” Throughout 
the text is uniformly one that marches, with di- 
rect and simple phrasing, and with energy. 

The book is devoid of subtlety, of metaphysics, 
of consideration of constitutions and of the 
merits of the law as it is, whether substantive 
or procedural. It makes no demand on legisla- 
tures. It presents situations and tells what has 


been done in certain places, making each experi- 
ence available to one who is interested, from 
policeman, constable, sheriff, jailor, clerk, or 
prosecutor to judge and on to parole boards, and 
probation officers. 

It is on the criminal side that the major por- 
tion of the text dwells and here the field for 
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experiment has yielded a vast amount of diverse 
practices. The literature of these subjects is pro- 
fuse. But probably nowhere else has there been 
an attempt at condensation of all experience. 


Economies Effected by 
By Maver C. 


One of the most persistent objections which 
has been urged for many years against the pro- 
posal to establish by law public defenders for 
accused poor persons, 
is that it would result 
in tremendous expense 
to the taxpayers. That 
such objection is not 
only without any merit 
whatever, but that in 
fact, substantial sav- 
ings in expense have 
resulted from the ac- 
tual functioning of that 
office, is shown con- 
clusively by the fol- 
lowing: 

In Chicago, very 
substantial savings to 
the taxpayers have been effected generally speak- 
ing, as stated by Public Defender Benjamin C. 
Bachrach, in September 1938, viz: 

“(1) By holding down the number of jury 
trials. 

(2) By always being prepared and ready to 
proceed with trials, thereby avoiding numerous 
continuances. 

(3) By shortening trials (a) by speedily select- 
ing juries; (b) by stipulating necessary facts to 
avoid continuances. 

(4) By advising defendants when the case is 
hopelessly against them to plead guilty and 
thereby save the time of the court. 

(5) By eliminating in capital cases fees pro- 
vided by law for each indigent defendant.” 

With reference to capital cases alone, wherein 
Cook County is required by law to pay fees to 
assigned counsel, Mr. Bachrach states: 





Mayer C. Goldman 





*Of the New York bar; Chairman of Com- 
mittees on Public Defenders of New York State 
Bar Association and New York City Chapter of 
National Lawyers Guild. 


So, in the main, the book classifies as a reference 
book. Its style and arrangement are admirably 
adapted to its purpose. 

The publishers have set the price at $7.50. 


Public Defender Plan 


GOLDMAN* 


“Since the Public Defender’s office began oper- 
ating on October 1, 1930, all of such cases have 
been tried by the public defender, and up to Sep- 
tember 21, 1938, there have been 590, Thus, 
$147,500.00 was saved.” 


The following comment by Mr. Bachrach is 
significant : 


“The total amount of money appropriated for 
the operation of the public defender’s office from 
October 1, 1930, to December 1, 1938, was about 
$156,720.00. 

The number of cases disposed of by the public 
defender’s office up to September 1, 1938, was 
12,753 cases. Thus omitting all of the indefinite 
or vague savings impossible to calculate accu- 
rately, the net cost to the county for legal services 
by the public defender is almost nothing.” (Italics 
added. ) 


In Los Angeles, according to Public Defender 
Frederic H. Vercoe, had there not been a public 
defender, his office estimates, that at least 600 
more cases would have been tried in 1933-1934, 
than otherwise. In Esther Lucile Brown’s book, 
“Lawyers and the Promotion of Justice’ (p. 257) 
published by Russell Sage Foundation, she wrote: 

“According to Mr. Vercoe this would have 
necessitated five more superior courts assigned to 
criminal work and functioning full time. Since it 
costs about $50,000 a year for Los Angeles County 
to operate one such court while the entire cost of 
the office for both criminal and civil cases in 1934- 
1935 was only $56,000, the conclusion has been 
reached that the office saves the taxpayers annu- 
ally at least four times the expense of maintain- 
ing it.” (Italics added.) 

According to Public 
Kenny, of San Francisco. 


Defender Gerald J. 


“This office is conducted at a cost to the city 
of $19,000 per year. It has been said by some 
of our Superior Court judges that at least twice 
this amount is saved to the city through the elimi- 
nation of unnecessary jury trials. Where persons 
are obviously guilty we advise them to plead guilty, 
thereby saving considerable expense.” (Italics 
added. ) 


Public Defender Willard W. Shea, of Oakland, 
California, said on October 13th, 1938, as to the 
savings by his office: 

“The expense of running our office last year 
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exclusive of ‘capital outlay’ was about $13,500. It 
is practically impossible to state how much we 
save but the attachees of the criminal departments 
say that there is no question but if we were not in 
operation that it would require an additional 
criminal department of the superior court. (We 
have two criminal departments now.) And as the 
expense of running a criminal department is be- 
tween $25,000 and $30,000 we easily save twice 
our cost of operation.” (Italics added.) 

Public Defender Johnson Stoddard, of Bridge- 
port, Connecticut, in analyzing the various rea- 
sons which led to the saving of expense through 
his office, said recently: 

“T have defended or advised about 400 accused 
in three years. The cost to the state of my serv- 
ices during that period was $6600 and my expenses 
were about $1305.69, being largely fees for psychi- 
atric and other expert advice and investigators— 
an individual cost per case of about $20.” (Italics 
added. ) 

The report of Director C. Lloyd Stanwood, 
of the public defender bureau of St. Louis, for 
the period from April 1, 1938, to March 31, 
1939, after referring to the methods used by 
that bureau in handling its clients, contains the 
following pertinent statement: 

“In this manner the office has been able to 
dispose of its cases with a substantial degree of 
punctuality and a minimum lapse of time. This, 
in cases where a guilty plea is entered assists the 
defendant by permitting him to begin his sentence 
after a short lapse of time and also inures to the 
benefit of the taxpayers in the reduction of main- 


tenance costs of prisoners between the date of 
arrest and the date of passing sentence.” (Italics 


added. ) 

In view of the foregoing significant facts from 
those public defenders who, by reason of their 
long experience, are qualified to speak with 
authority on the subject, it is obvious that not 
only have public defenders not increased expense 
to their communities, but that they have mate- 
rially reduced it. 





L. A. Standard Instructions Praised 


If standard instructions for civil jury trial 
can succeed in Los Angeles, they doubtless can 
in many states. The article telling of the new 
venture in the JouRNAL for February, page 223, 
resulted in requests for copies by lawyers in a 
number of remote states. Judge Van Buren 
Perry, South Dakota, was one of the first to 
obtain the book, and, in his enthusiasm, he 
described it in a letter to the JOURNAL. 


“Mechanically,” he says, “it is a beautifully 
gotten up leather looseleaf book with very heavy 
paper pages, well indexed, and divided into gen- 
eral, negligence general, and particular cases. 
Editorially it is a masterpiece and much of it is 
usable in any court in any state... . Citations 
are freely interspersed, with cautionary headnotes 
indicating circumstances warranting or forbidding 
use. Supplements will be made from time to 
time. . . . Now the attorney requests most of his 
instructions by number. 

“This is a fine example of enlightened judicial] 
efficiency. Why not give it a boost in a special 
article?” 





Serious Threat to Amateur Sport 

Crisp comment on the office of prosecutor ap- 
peared in the May number of the Journal of the 
Kansas S. B. A. “Where are we getting in Kan- 
sas?” asked Judge Grover Pierpont in his genial 
and thoughtful department called Fireside Chats. 
And then: “One hundred five counties, 105 county 
attorneys, most of them of little experience and 
practically no criminal experience. If you want 
your house wired with electricity do you employ 
a farmer boy? Our law schools give but little 
time to criminal study and education. Take the 
best equipped young student from law school, 
throw in two or three years of usual law practice, 
and can you expect him to become a first class 
prosecutor over night? Anyway not one lawyer 
in ten, with lots of experience, will ever make a 
prosecutor.” 

“No more elections, but selections of prosecu- 
tors. For Kansas this would be one prosecutor 
for each judicial district, who would devote his 
whole time for years to the work, with such as- 
sistance as he needed. Elimination of all outside 
fees, and adequate salary and permanence where 
successful. He might be appointed by three per- 
sons acting together, the governor, the district 
judge and the president of the local bar associa- 
tion. Crime is too big, too successful, to be 
treated as a game of mumblety-pegs.” 

Such a plan would of course be of immeasur- 
able value to every public interest involved, and 
would save lives and money. But it would be a 
shocking loss to sport. Presumably the difficulty 
of amending the law or the constitution will pre- 
serve to politics one of its brightest jewels. 
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More States Adhere to 


The last preceding number of the JouRNAL 
(23:18) reported progress in several states in 
preparation for remodeling codes of civil pro- 
cedure, which implies adoption of more or less 
of the rules now in operation in the federal trial 
courts. The success of state bar associations in 
securing rule-making power for supreme courts 
in Colorado, Maryland and Texas was related, 
as well as the recent great advance under court 
rules in South Dakota, and the expectation that 
progress will be made by the newly created code 
revision commission in North Dakota.t There 
exists now, it appears, the needed interest of 
the organized bar, as well as the model afforded 
by the federal rules. In years past rule-making 
power was conferred in several states with only 
moderate results, due to bar apathy. The su- 
preme court justices, it has long been known, 
need bar stimulus and assistance in exercising 
powers conferred by a hopeful legislature. 

Shortly after publication this account was 
found to be insufficient. In Nebraska an act 
was adopted which declared that “the supreme 
court shall have power and it is hereby directed 
to promulgate general rules of practice and pro- 
cedure,” and so forth. The court’s product shall 
be submitted to the legislature on the first day 
of a session and shall take effect ninety days 
after its conclusion. 

The act resembles the federal act by providing 
that “the court may at any time unite the general 
rules prescribed by it for cases in equity with 
those in actions at law so as to secure one form 
of civil action and procedure for both.” It may 
be presumed that professional opinion in this 
state is ready to take a long deferred step made 
possible now. 


A Promising Missouri Compromise 

In Missouri there appears to have been created 
a successful means for comprehensive procedural 
progress largely through the tireless efforts of 
the Missouri Institute for the Administration of 
Justice. This organization was created in De- 
cember, 1937, bringing together influential lay- 
men and progressive lawyers. The State Bar 
Association had striven valiantly to get reforms 





‘Later: revision cannot be started until a special 
court of trial judges determines whether the con- 
stitution forbids the supreme court to perform the 
functions assigned to it in the act. 


65 
Rule-Making Principle 


in criminal procedure, and the legislature had 
successfully resisted all efforts for ten years. 
The Institute selected judicial selection and 
judicial rule-making authority for special atten- 
tion. There was discussion of resort to a con- 
stitutional amendment to further the rule-making 
matter, but the decision was to attempt legisla- 
tion. This was blocked by a vote of 16-14 in 
the house judiciary committee. 

A compromise course was then adopted. A 
concurrent resolution was drafted which read as 
follows: 

Be it resolved . .. that the supreme court of 
the State of Missouri be invited to submit to the 
61st. general assembly of the State of Missouri 


suggestions for a revised code and rules of civil 
procedure for the consideration of said assembly. 


The house passed the resolution unanimously, 
but delay followed in the senate. It was neces- 
sary to muster full strength there, and timely 
aid was given by Chief Justice Tipton, who gave 
assurance that the supreme court would welcome 
the legislature’s invitation, and would create a 
drafting commission. For this success much 
credit is given Kenneth Teasdale, counsel to the 
Institute, who organized the campaign of educa- 
tion in the legislature. 

This matter is reported not as history, but as 
suggestion to bar associations in other states, 
where it may at times be possible to compromise 
with legislators who are jealous of their depart- 
ment’s prerogatives. 

Friends of the principle of improving judicial 
procedure feel confident that before the legisla- 
ture meets in 1941 the supreme court, aided by 
a commission of lawyers, will have drafted rules 
which will appeal to the good sense of Missouri 
legislators, as was the case when the federal 
trial rules ran the gauntlet in congress. 


Data Concerning Rule-Making Power 

In an article concerning rule-making prepared 
by Professor Silas A. Harris (Jour. AJS, 22:27, 
June 1938) there appeared two pages of tabular 
matter setting forth the status of rule-making 
power in all states. Only a year ago this table 
showed fifteen states in which the supreme courts 
had full rule-making power. These states were 
Colorado, Delaware, Florida, Indiana, Maryland, 
Michigan, New Jersey, New Mexico, Pennsyl- 
vania, Rhode Island, South Dakota, Tennessee, 
Washington, West Virginia and Wisconsin. 
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Observe that Indiana, Pennsylvania and South 
Dakota were recent arrivals, and in several other 
states the power had become atrophied from lack 
of use. Such a list made three years ago would 
have represented very little actual progress 
except in Washington and Wisconsin, where the 
courts have long been assisted by judicial coun- 
cils. 

In the last twelve months the ultra modern 
South Dakota code has become law and in Penn- 
sylvania there has been continuous cooperation 
of a strong advisory committee with the supreme 
court, with submissions of the new code periodi- 
cally in separate chapters to judges and practi- 
tioners. After a reasonable time for criticism 
the rules are given final form and issued with 
notice that they will take effect at a date at 
least six months later. For a full explanation of 
this successful technique see an article by Albert 
Smith Faught, Secretary, Procedural Rules Com- 
mittee, in this JOURNAL (22:159). 

Mention has been made of nonuser of the 
power. A prolonged deadlock in both Colorado 
and Maryland explains recent reenactment of the 
rule-making power in those states, and testifies 
to the awakened interest since federal rule- 
making demonstrated a way for the bar to assist 
the courts. 

While Texas and Nebraska are the only states 
to be added at this time to the above list, it is 
apparent that the rule-making principle now 
constitutes a positive movement. Colorado and 
Maryland are virtually new recruits, with plans 
well in hand. As to North Dakota there is 
expectation of progress, and in Missouri accom- 
plishment seems to be assured. There has never 
been any reasonable doubt as to the validity of 
the rule-making principle. Where there has been 
little progress, or none at all, the explanation 
appears to be lack of professional interest. 

In three states ambitious efforts were made 
this year without success—Iowa, North Carolina 
and Massachusetts. In the last named state lay 
organizations and the Bar Associations united in 
a campaign planned long in advance. Their bill 
received strong support in the senate but was 
defeated in the house. Reports in the Massa- 
chusetts Law Quarterly and Boston Bar Bulletin 
of arguments advanced against the bill indicate 
clearly a determination by a few lawyer-legisla- 
tors to prevent improvement and clarification of 


the adjective law. The arguments submitted by 
them could deceive only untutored laymen. 





A Century of Progress 

On August 11 the New York Times found it 
news fit to print that the county clerk of New 
York county had devised a new system of list- 
ing jurors and their service records. The great 
innovation apparently consists of listing all the 
information relating to individual jurors on a 
single card. Under the previous system the data 
were scattered through five sets of books and 
records, making as the Times cautiously puts it, 
“assembly and coordination difficult.” Thus, the 
new plan will enable the clerk to ascertain at a 
glance those who have been avoiding jury serv. 
ice, and it will also be possible to weed out more 
quickly the undesirables and those ineligible. 
It is planned to have all those most eligible serve 
for two weeks every two years. 

Not since 1849 has any change been made in 
the method of keeping jury records. It has 
taken the clerk’s office only 90 years to discover 
the use of the card index. At this rate of prog- 
ress the world of tomorrow is just a century 
away. 





Indeterminate Sentences for Defectives 


An experiment in penology is made possible 
through a recent act of the Ohio legislature, 
which is briefly described in the Cleveland Bar 
Association Journal (July, 1939) as follows: 

“This is the bill which authorizes judges of 
Ohio criminal courts to sentence criminals who 
are mentally defective, but not insane, to Ohio 
penal institutions for indeterminate sentences 
where they will receive treatment for their 
mental defects. Ii they respond to this treat- 
ment they will be released at the expiration of 
the sentence prescribed by law; if they do not 
respond they will remain there indefinitely. This 
will give the state the opportunity to segregate 
a large class of morons who have been con- 
tinuously in and out of penal institutions for 
the greater part of their lives.” 

This bold attempt to find a remedy for a con- 
spicuous evil of modern society derives largely 
from studies made in the psychiatric clinic of 
the Cleveland common pleas court. There will 


be difficulty in applying clinical knowledge to 
various classes of defectives, but the experiment 
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should be undertaken. The recidivist has most 
disabused the public mind of its faith in correc- 
tional penalties. To this time it is difficult to 
accord much benefit to juvenile and criminal 


courts and to probation and control. Something 
more, or something else, appears to be necessary, 
even where existing remedies are faithfully ap- 
plied, if there be such places. 


Criminal Law Administration in Ontario 


By WILLIAM RENWICK RIpDELL* 


The Dominion of Canada, now an independent 
nation, was in its colonial stage created by the 
British North American Act of 1867, which. 
framed by colonial 
statesmen, was adopted 
in its entirety by the 
Imperial Parliament at 
Westminster, except, 
indeed, that the Cana- 
dian statesmen had 
given the new political 
entity the name of 
“The Kingdom of Can- 
ada,” and the Imperial 
authorities feared that 
that name would give 
offence to the United 
States, and the name 
“Dominion of Canada” 
was adopted instead. 

This act gave power to the Canadian colonies 
to unite in a new political relationship; four at 
once came into the Dominion; two afterwards 
came in, while Canada created three new prov- 
inces, so that now, in addition to the enormous 
northern country, including the Yukon Territory, 
Canada consists of nine provinces. By the 





Justice Riddell 





*The Honorable William Renwick Riddell, Se- 
nior Puisne Justice of the Court of Appeal of On- 
tario, is better known to lawyers and judges in 
the United States than any other foreign jurist, 
due to his interest in every phase of law adminis- 
tration throughout the English-speaking world. In 
years past, he has often rendered generous assist- 
ance to the American Judicature Society. The 
Journal’s index to the first twenty volumes gives 
reference to a number of his articles and public 
addresses. It was, therefore, very appropriate for 
the American Bar Association Journal (June, 
1939) to publish a brief article in honor of Mr. 
Justice Riddell’s eighty-seventh birthday. It in- 


B. N. A. Act of 1867, which may in a sense be 
compared to the constitution of the United 
States, the whole field of crime is allotted to 
the Dominion, the central authority, which has 
its parliament and seat of government at Ottawa. 
But while the declaration of what is to be con- 
sidered crime is left to the Dominion authori- 
ties the administration of the law is given to the 
provinces, each of which has a legislative as- 
sembly, which directs the administration of the 
law in the province. The province creates the 
courts, fixing the number of judges, etc., but the 
administration at Ottawa nominates and pays 
them. 

In this paper, I shall speak of Ontario only, 
but the practice is not substantially different in 
the other provinces. 

The province appoints an officer for each 
county to prosecute criminal offences. In these 
appointments, I do not say that the politics of 
the appointee has nothing to do with his appoint- 
ment; and the same remark may be made in 
respect of the appointment of judges at Ottawa; 
but I do say this—and without qualification— 
that on his appointment, he lays aside his poli- 
tics entirely. I have been in law nearly sixty 
years, student, barrister, king’s counsel, justice 


cluded the following verses written by an offices 
of his court of appeal: 

“The Psalmist says three score and ten 

Is span of life for mortal men; 

But when one reaches eighty-seven 

He surely must be blessed by Heaven; 

And when such man is keen of mind, 

A genial soul and wondrous kind 

We all with one accord do pray 

For many returns of natal day.” 
Justice Riddell has been many times honored by 
universities and learned societies; a long list of 
titles is headed by Doctor of Laws, Doctor of 
Civil Law, and Fellow of the Royal Historical 
Society. 
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of the king’s bench, and the high court of justice, 
and justice of appeal, and I have never heard 
it so much as suggested that politics, Dominion, 
provincial or municipal, had entered into any 
criminal prosecution in the slightest degree. The 
last Canadian judge to meddle with politics was 
removed more than a century ago, and we have 
never had a repetition of the scandal. . 

In addition to the regular official prosecuting 
barrister, the county crown attorney, the Crown 
(i. e., the Ontario government) very generally 
appoints another barrister to conduct any pros- 
ecution of importance; in the absence of such 
appointment, the county crown attorney takes 
part. 

In our jurisprudence, a criminal prosecution 
is not a fight between the Crown, doing all pos- 
sible to secure a conviction and an individual 
doing all possible to prevent it, it is a solemn 
investigation by the state into the question 
whether the accused had been guilty of the of- 
fence against the state charged. It is the duty 
of the prosecuting counsel to bring out all the 
facts, as well those favoring the accused as those 
tending to convict him. In a recent appeal to 
the court of appeal, we set aside a conviction 
and ordered a new trial, because the counsel ap- 
pointed to prosecute had been the solicitor 
against the accused in the proceeding which 
brought him to the dock. (I may say that sub- 
sequently prosecuted by the county crown at- 
torney, he was again convicted, and we sus- 
tained the conviction on appeal). At an assize 
at which I presided when on the trial bench, I 
thought that the prosecuting counsel, appointed 
by the government, was unduly harsh and partial 
in his treatment of the facts, and I communi- 
cated with the government, recommending that 
he should not again be appointed for such pur- 
pose, and he was not. Moreover, it is the duty 
of the presiding judge to bring before the atten- 
tion of the jury in his charge the evidence and 
facts telling in favor of the accused as clearly 
and fully as those tending to convict him. An 
omission to do this has on appeal been the rea- 
son for a new trial in no few cases in our court. 

In many cases of inferior criminality the case 
is tried without a jury, and except in certain 
very serious offences the accused has the option 
of being tried by a judge and not a jury. The 
inferior courts, the general sessions of the peace, 
and so forth, are governed by the same prin- 
ciples as is the high court of justice. 


There is an appeal to our court of appeal, as 
well in cases of conviction as of acquittal. All 
the evidence, the charge of the judge, the find- 
ings of the jury (or the judge) are brought be- 
fore us generally typewritten; and appeals are by 
no means always unsuccessful. We have police 
magistrates and justices of the peace for cases 
of inferior criminality, appeals from whom are 
not at all unusual. The pardoning power rests 
in the Dominion. 





Low Cost Legal Service Plans 

Legal service at low standardized rates may 
become available in Chicago if plans proposed by 
a special committee of the Chicago Bar Associa- 
tion are carried out. The committee has recom- 
mended that the Association set up a reference 
service to assist prospective clients in finding 
lawyers, and that ultimately a “bar association 
law office” should be established to serve people 
of small means in matters which lawyers in pri- 
vate practice cannot handle profitably. 

The plan for the reference service would be 
directed solely toward assisting prospective 
clients in finding lawyers especially qualified to 
handle their particular problem. If the inquiry 
should be one requiring general legal advice the 
prospective client would be referred by the 
lawyer in charge of the reference bureau to 
lawyers taken in rotation from the list of gen- 
eral consultants. If the case should come with- 
in a special field, such as workman’s compensa- 
tion, the client would be referred to names taken 
from a list of specialists in that field. The task 
of enrolling lawyers on the reference roster would 
be performed by a standing committee. The 
lawyers on the reference list would agree to 
charge a low standardized fee for the first con- 
sultation; fees for further services would be 
arranged by agreement between the lawyer and 
the client, subject, however, to the ultimate de- 
termination by the Association’s committee on 
professional fees if any dispute should arise. 

The proposal for the establishment of the bar 
association law office must wait for approval by 
the Illinois supreme court and for adequate 
arrangements to finance it. The office would 
occupy rooms adjacent to the bar association 


quarters and be staffed by full time lawyers paid 
by the association. 
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Pretrial Challenges Lawyers’ Influence 


No Adverse Argument Has Been Offered — Chief Enemy of New Pro 
cedure Is Bar’s Ancient Foe “Inertia” 


This article is not primarily to extol pretrial 
hearings. Wherever it has been honestly tried 
pretrial has accomplished everything claimed for 
it. No procedure has been credited with such 
potentialities since David Dudley Field’s first 
code in the middle of the last century, and that 
was damned far more than praised. 

It was seven years ago when the Detroit cir- 
cuit court, having accepted admisistrative direc- 
tion under public pressure, and made a great 
success of it under the diplomatic leadership of 
Presiding Judge Jayne, finally worked out the 
full details of pretrial hearings, and was demon- 
strating the high value of this innovation. 

Just six years ago a full account of the matter 
was published in this JouRNAL. The procedure 
received due commendation, and in 1935 it was 
adopted by the superior court in Boston. The 
next stage in progress was its adoption in the 
superior court of Los Angeles county. The new 
section of judicial administration of the American 
Bar Association, gathering together all major 
reform proposals in 1937, created its committee 
and an illuminating report was submitted to the 
profession at the ABA convention in 1938. This 
committee, still headed by Judge Joseph A. 
Moynihan, of the Detroit circuit court, continues 
its activity and Judge Moynihan has explained 
and preached the doctrine of stripping litigation 
of its ancient subterfuges in various remote parts 
of the country in recent months. 

The time has come for taking inventory. Sig- 
nificant facts are on the surface. One is that pre- 
trial hearings (so called to distinguish this new 
procedure from older forms of pretrial, notably 
discovery and summary judgment) has abund- 
antly proved capable of doing everything that 
has ever been claimed for it by its friends, and 
these claims transcend any ever made for any 
step in modernizing civil procedure. Nowhere is 
there a shred of doubt as to this. The claim is 
proved absolutely by the fact that no lawyer 
has yet, in any of the scores of bar publications 
known to this writer, undertaken to discredit 
pretrial hearings in the slightest degree. 

Friends of the principle frankly admit that in 
two or three of the few experiments made results 
have not been satisfactory. They show that lack 
of entire success has been due to the timidity of 
judges who committed their courts to the prin- 


ciple and then, because of political fears, allowed 
it to be mutilated. 


We Face a Condition—Not a Theory 


We have these two indisputable facts: that 
pretrial hearings contribute as nothing ever has, 
to strip civil procedure of bunk, and enable it, 
in proper hands, to perform its mighty function 
of opening the way for that ideal justice which is 
so often referred to as the sheet anchor of our 
republican institutions; and of the fact that its 
adoption has been so pitiably slow that this gen- 
eration of lawyers will not live to see victory 
unless it can muster strength and means not yet 
in sight. 

And yet, nothing can do more to purge the 
profession of sham and to enable it to meet the 
duty imposed by the lawyer’s oath that he will 
not employ the great powers and _ privileges, 
granted him conditionally, to delay justice. 

Pretrial hearings offer the means for sub- 
stantiating the glowing encomiums of the profes- 
sion which adorn our published “proceedings.” 

Every practitioner who even slightly deserves 
his franchise knows that all down the ages the 
trouble with judicial administration has consisted 
largely in tricks to cripple an opponent, or to 
deprive him of the right to speedy trial. Now 
that the remedy has been worked out there is a 
criterion to be applied to practitioners, and they 
cannot escape it. In a number of large cities the 
newspapers have educated both lawyers and pub- 
lic. Wide publicity has been afforded in a few 
periodicals of national circulation. The American 
Bar Association is absolutely committed to pre- 
trial hearings. There can be no wavering as to 
principle. The enemies of pretrial procedure have 
not dared to answer affirmative facts and argu- 
ments. They are under cover, but they always 
have been most dangerous when they would not 
fight in the open. 

Pretrial hearings are so simple and sensible 
that any lad of fifteen, with an average I. O., 
can grasp the principle in three minutes. There 
is implied only that it shall be required that 
counsel appear before a judge and answer his 
reasonable questions, and that the judge will em- 
ploy his powers to exclude extraneous issues. 
Whether or not this procedure results in a friendly 
settlement, the court is entitled to the advantage 
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of saving itself from an inundation of specious 
argument. 

It is not only the court’s right. It is the 
court’s duty to litigants, as well as to itself. The 
time should not be distant when the stand is 
taken and defended that the judge who does not 
exercise his full powers to make civil procedure 
entirely effective is derelict to his high duty. 

We know our judges. And so we reach the 
conclusion that there will be only sporadic ad- 
vances except as the organized bar forces its 
sound views, despite all undercover influences, 
upon hesitant judges. 

The writer is most sympathetic with honest 
judges. He knows their tribulations. It is ask- 
ing too much that an official sacrifice his career 
for a principle which can in some way be ignored 
or evaded. 

It is asking a great deal of lawyers that they 
forego a share of their misused powers. But the 
present state of the profession at least indicate’ 
that real progress will come through the efforts 
of bar organizations that have discovered the 
way to serve the public conspicuously, and have 
developed the simple technic involved in en- 
couraging and assuring judges. 

We have only crossed the threshold on this 
historic reform. But more than enough proof has 
been accumulated. The time has come for con- 
sidering ways and means. 

The American Bar Association can determine 
and settle the profession’s position and exert a 
great influence. It is doing that in a number of 
lines. But it can not be expected to tell this 
legislature, or that supreme court, or any state 
or local bar association that it will be con- 
demned for refusal to heed the considered opinion 
of its house of delegates. It can, however, in 
reasonable time spur on state and local bar exec- 
utives to the action that only they can take in 
our federal system. 


Compulsory Rules Needed 


What is now most needed to make progress in 
this reform—something to gratify the pride of all 
lawyers jealous of the profession’s reputation, 
rather than the few only who have pioneered? 
The answer is concise. It is compulsory rules 
for pretrial hearings. 

The word compulsory may seem strong, but it’s 
only what has always been inherent in civil pro- 
cedure. Compulsion goes only to the require- 
ment that the pretrial hearing be held. Without 
experiment, we accept the dictum as to obliging 
horses to drink. There can be no invasion of the 
trial judge’s supremacy in the courtroom. The 
expectation is justified that when lawyers are 
obliged for only a few months to attend pretrial 


hearings there will be so many of them convinced 
that it is to their advantage, or, aside from per- 
sonal advantage, so necessary to honest adjudica- 
tion and to their profession’s welfare, that they 
will willingly encourage the full use of this pro- 
cedure. They may even some time learn to like 
discovery procedure and summary judgment, two 
fundamental features of judicial administration 
which the American bar has scarcely experi- 
mented with. (In New York summary judgment 
is employed because bar leaders fought for it. 
In Wisconsin discovery is the ordinary practice 
of an enlightened bar.) 

The profession is moving steadily toward the 
principle of rule-making authority vested in su- 
preme courts. One reason is that the rules are 
infinitely better stated in court rules than in 
statute books. Another outstanding reason lies in 
the fact that judges are more amenable to educa- 
tion on procedural principles than legislatures. 

On the other hand, if any legislature can be 
induced to enact a properly worded pretrial 
statute, the opportunity should be seized. It does 
not appear very likely. Every legislature has 
some highly responsible lawyers, and it often ap- 
pears that most legislatures have also some lawyer 
members who are entirely unamenable to bar 
responsibilities and duties. 


Form of Rule Recommended 


The report of the pretrial committee of the 
section of judicial administration, 1938, contains 
on page 541, ABA Rep., vol. 63, 1938) a rule 
providing for compulsory pretrial hearings, which 
rule could be sanctioned either by a legislature 
or by a supreme court, or employed as a local 
court rule with slight changes. The rule is 
quoted here in full: 


SECTION 1. In all actions for the recovery 
of money damages, either liquidated. or unliqui- 
dated, for foreclosures, specific performance, 
cancellation or reformation, to quiet title and 
for the recovery of land or chattels, the plaintiff 
shall endorse on the summons a concise state- 
ment of the nature of his demand. 

SEC. 2. On the return day named in the sum- 
mons in all actions above mentioned, the parties, 
in person or by counsel, shall appear in court 
and the court shall thereupon determine the 
issues involved and reduce the same to writing, 
without requiring written pleadings. 

SEC. 3. In determining the issues involved, 
the court shall ascertain and make a record of 
any agreement by the parties as to the facts and 
modes of proof. The court shall make such or- 
ders respecting discovery and disclosure as may 
be deemed advisable, and shall specify the steps 
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to be taken in preparing the case for trial, to 
the end that all justifiable issues between the 
parties may be tried and determined in the most 
direct, economical and prompt manner. 

SEC. 4. The court may, with consent of the 
parties, enter final judgment at any stage; and 
the court shall enter judgment when it shall be 
made to appear that there are no genuine and 
substantial issues to be tried. 


SEC. 5. When all needed steps preparatory to 
a trial on the merits have been taken, the court 
shall set the action for trial on a day certain, or 
on a calendar of trial cases. The court shall at 
all times prior to the entry of final judgment have 
full power of control over the proceedings and 
may vacate or amend any order or proceeding, or 
correct any error, or make such further orders 
as may be proper. 


SEC. 6. On review of the final judgment no 
error committed by the court in such a proceed- 
ing shall be deemed reversible unless the party 
assigning the same shall affirmatively show that 
he has been substantially prejudiced thereby. 

There is no reason for doubting success of 
such a rule properly administered, without fear 
or favor, whether it be a statute or a rule of 
court. When the lawyers in any state or any 
jurisdiction succeed in obtaining any such com- 
pulsory rule they will have reached the point 
where they will assuredly receive full coopera- 
tion from the bench. 

The section committee suggests difficulty in 
one-judge courts on the ground that a judge who 
has listened to counsel in a pretrial hearing may 
prejudge the case, and be unable to extricate 
himself from “prejudice” on trial. One answer 
is that the system has worked admirably, with 
amazing saving of court time in a one-judge court 
in Massachusetts. (Jour. AJS, 20:247). There 
is also the obvious fact that a judge who cannot 
decide on the evidence presented in open court 
is unfit to try any case. Certainly judges often 
know extraneous facts. There has been no pub- 
lic accusations on this score. 

Much of what has been said here is overdue, 
partly to a feeling that readers get tired of a 
reiteration of proofs that pretrial hearings do 
everything claimed for them, and partly to lack 
of space. 


The Los Angeles Experiment 


Something, though very general, must be said 
concerning sabotage of pretrial procedure in Los 
Angeles, where it was given a superb trial for 
a year under Presiding Judge Fletcher Bowron. 
Lawyers were required to attend hearings before 
the head of the court of fifty judges who took 


charge of the calendars and all other administra- 
tive matters. Judge Bowron’s report on the 
calendar year 1937 to the California judicia! 
council is doubtless the most remarkable trial 
judge’s report ever made. It consists of sixty- 
three typewritten pages (legal cap) and ten of 
these pages are devoted to the pretrial experi- 
ment. 

In the years 1931-1933 there was great prog- 
ress in overcoming delay. In 1932 Presiding 
Judge Marshall F. Macomb, employing the best 
system known to expedite the court’s work, and 
aided by 210 lawyers who served as pro tem 
judges, brought the calendars to the point of af- 
fording speedy trial. (Journal AJS 17:170, Apr., 
1934). But under other guidance and without 
the unpaid services of lawyers, and through va- 
cancies on the court and other unavoidable bur- 
dens, the calendars again became congested. 

Covering a dozen or more departments, Judge 
Bowron put pretrial first in his official report. 
He declared that ten months’ experience had 
“demonstrated the value of pretrial and demon- 
strated that the plan is readily adaptable to Cali- 
fornia practice. Through its operation periods 
of serious calendar congestion have been almost 
wholly eliminated. . . While members of the bar 
are slow to wholeheartedly accept an innovation 
that disturbs established methods of trying law- 
suits, their cooperation has been most gratify- 
ing.” 

There are a number of pages of explanation 
and of appreciation of pretrial in getting the 
court out of a very serious situation. Here it 
must suffice to state a few facts briefly. Law- 
yers had reached the point of refusing to stipu- 
late for trial before pro tem judges, who volun- 
teered from the bar. Every day two and one- 
half times more cases were regularly assigned to 
branches than could be tried. Many cases had 
to be put on the trial calls three or four times. 


Judge Bowron’s Work Undermined 


The proposal for pretrial as a source of relief 
from intolerable conditions was made to the en- 
tire bench, and the response was unanimous. It 
will be noticed then, that the brilliant result in 
Judge Bowron’s term as presiding justice was di- 
rectly attributable to a compulsory rule of 
court.' These elsewhere indicate that there 
would have been virtually no accomplishment 
otherwise. 


Doubtless most practitioners were eminently 
satisfied because of the outstanding benefits they 
received from stabilized trial lists. But of course 





‘After his term as presiding justice, Judge Bow- 
ron became a candidate for the office of mayor of 
Los Angeles and was elected in a recall election. 
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it hurt some. They waited for a chance for 
revolt. There was no public criticism of the 
Bowron regime. There could not be. But the 
opponents found in the succeeding presiding 
judge one who would go through the motions of 
pretrial and still give the opponents much of 
what they wanted. 

The sabotage consisted of not determining the 
issue, leaving to counsel most of the old time 
skirmishing. It was during this regime, 1938, 
that the American Bar Association came to grips 
with pretrial. All committees of the judicial ad- 
ministration section were aided by advisers, one 
chosen from each state. In the selection of a 
California adviser Chairman Moynihan received 
a brief note written by one of the ablest and 
most honored lawyers in Los Angeles. Here he 
stated his ground for opposing pretrial. In sub- 
stance, he said that “when John Jones and Pete 
Smith have a lawsuit, it is their right to deter- 
mine just how their lawsuit shall be managed.” 

This anarchistic view of lawyers’ privileges is 
the only utterance opposed to pretrial that this 
writer has ever encountered. There is reason for 
believing that it expresses the hurt feelings of a 
practitioner who is paid by the hour for his 
court-room work. 

All this brings us back to the fact that with 
consistent management a court can make pre- 
trial succeed, to its vast advantage, and any rule 
that can succeed at this time, before lawyers 
have realized their own best interest, must be 
absolute. 

The Los Angeles success produced agitation 
for pretrial in San Francisco. It seemed for a 
time that pretrial would win, but it was tried 
only as a matter of voluntary acceptance, and 
appears to have foozled. An editorial from a 
California newspaper comments on this failure, 
showing that the court dared go no further than 
to invite lawyers to bring their cases in for pre- 
trial. Judge Franklin Griffin, presiding judge, 
is quoted as saying that he cannot understand 
the failure, but ascribes it to the practitioner’s re- 
luctance to “lay his cards on the table.” “But 
he is going to keep on suggesting pretrial simpli- 
fication of cases.” This suggests the “good lord, 
good devil” prayer. 

Texas yields two fine examples of progressive 
city bars. In Dallas, where the Association in- 
cludes almost every lawyer, the judges yielded 
to the Bar Association’s request for a six months 
test. At the end of six months the practice was 
continued because of the obvious satisfaction of 
both bar and court. In Corpus Christi a fine 
record is being made with complete cooperation 
between court and bar. 


Federal Rule 16 Confers Power 


These instances will doubtless be multiplied. 
Meanwhile the first attempts reported under the 
federal rules were feeble, in that the district 
judge did not exercise the authority clearly ex- 
pressed in rule sixteen, but merely invited lawyers 
to submit cases. Many district courts have been 
in arrears for long periods. Their judges should 
avidly seize on the new means given them for 
climbing out of the cellar. They do not have 
to heed the mutterings of lawyers who carry 
their cards in their sleeves. 

The brilliant success achieved by Judge George 
C. Sweeney in the U. S. district court sitting in 
Boston (reported in the recent June number of 
this JoURNAL) must convince all federal trial 
judges. 

Pretrial may take strides also in some of the 
more progressive states, and especially where the 
trial judges’ associations have a record of accom- 
plishment. There are states in which the su- 
preme court may at any time impose this needed 
procedure, and many more states in which the 
highest courts could follow leaders, and declare 
their right to regulate procedure by their own 
rules, regardless of legislative usurpation. 

What may now be considered plausible? Judges 
can greatly aid, and consistent aid over six 
months can win bar approval. But there is a 
possibility that front rank bar associations will 
understand this matter and by direct action in- 
duce judges to adopt rules and enforce them. 
Such associations should not overlook the value 
of newspaper support, virtually always obtain- 
able for a campaign on behalf of better justice. 





Pittsburgh Lawyers Approve Pretrial Hearings 


The recent June number of the JourNAL (p. 
15) told of the marked success of pretrial hear- 
ings in the common pleas court sitting in Pitts- 
burgh after thirteen weeks of experience under 
Judge William H. McNaugher. At that stage 
pretrial had finally disposed of 39.2 percent of 
the cases called, by settlements or non-suits. 

The Pittsburgh Legal Journal on June 17 pub- 
lished full data on all of nineteen weeks of pre- 
trial hearings, showing 546 settlements, 66 non- 
suits and 832 cases prepared for trial. A very 
significant factor is noted by Judge McNaugher, 
who reports that the percentage of cases finally 
terminated increased considerably after the first 
six weeks “when we were getting acquainted with 
the methods of procedure.” For the entire term 
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of nineteen weeks the percentage of cases finally 
disposed of was 42.38. After court and counsel 
had tried the procedure for six weeks and ac- 
quired confidence the percentage of disposals in- 
creased, and in the last week stood at 59 per- 
cent. 

One cannot say how many settlements might 
have been made without pretrial hearings, but it 


is plain that the full preparation for trial will 
itself reduce the amount of time in court and so 
afford better service to all litigants and reduce 
cost to the county. The report accords “full 
cooperation” on the part of the bar. 

At the beginning of the fall term these hear- 
ings will be resumed under the direction of 
Judge Joseph A. Richardson. 


The Glorious Uncertainty of Our Lady of the Law* 


By JosepH C. Hutcueson, Jr.t 


“The present time is ‘bursting time’ of one of law’s long, 
slow, but greatly glorious springs, perhaps the greatest for the 
judiciary and for the law in many centuries.” 


As I have been sitting here awaiting my time 
to rise and preach of error and repentance, half 
listening to Jackson’s smoothly eloquent tongue- 
ing and half com- 
muning with myself, 
my cup of happi- 
ness has been full 
and would be run- 
ning over, but for 
the short preaching 
time your President 
has allowed me. For 
gathered _ together 
before me, where 
one good shot could 
pot them all, I see 
the goodliest com- 
pany of thunderers 
and cloudmakers, inducers, conducers to and pro- 
ducers of error mine eyes have ever looked upon. 
My spirit therefore hath rejoiced greatly, saying 
the Lord hath delivered thine enemies into my 
hands, and thou shalt, belaboring them with the 
sound doctrines of free decision and the judg- 
ment aleatory, smite them hip and thigh from 
Dan even unto Beersheba. No longer shall thy 





Joseph C. Hutcheson, Jr. 





*An address delivered at the Annual Meeting 
of the Judicature Society held in Washington, 
May 10, 1938. The Speaker’s title included also 
the following: “Stare Decisis, Stare Dictis, and 
the Little Small Dice to Date.” Subheads in the 
body of the article are not to be attributed to the 
Speaker. 

tJudge of the United States Court of Appeals, 
Fifth Circuit. 


word be, “Ephraim is wedded to his idols, leave 
him alone.” It shall be, “Slay and spare not.” 

For long a lawyer and judge errant jousting 
for free decision and the divination of the little 
small dice, in spirit half Don, on Rozinante, half 
Sancho Panza lowly riding on his ass, 1 have 
taken many unhorsings and many buffets from 
the Olympians, fixed decisionists, stare decises 
and stare dictis men all. But I will take no 
more. I will give buffets and unhorsings. For 
stare decisis and stare dictis have lately gotten 
their hic jacet and free decision is king again. 
Judgment aleatory by the little small dice is 
again the king’s justice, and I, like Bridlegoose 
and “all your other worships,’ a judicial crap 
shooter, am the king’s man. 

Raised in the Bible belt and on the strong 
meat of its preaching, I am full of texts and 
morals. As full as a berry bush of berries. I 
have therefore chosen six texts for my speech. 
Drawn from widely different sources, they and 
the subject I have chosen all point the same 
moral. This moral is that the troubled minds 
of some of us in regard to changing law and 
decision come not so much from the changes 
themselves as from the fact that we have per- 
haps never correctly understood the place and 
function in society of the common law judge. 
We have seen him too much as an oracle whose 
pronouncements must permanently stand, too 
little as a current interpreter of the nature of 


things, a current expositor of the social con- 
science. 
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This moral is, too, that as life is always in 
flux, so law, that explanation of its social impli- 
cations and consequences which lawyers and 
judges as life’s spokesmen in that field are for- 
ever making and remaking, must also be. Law, 
in short, must modify and grow, and growing 
live. I know that the unstandardized and unsci- 
entific, because very human, sense of justice, 
this moral enshrines, is a high price to pay for 
liberty and that there are some who feel that 
it is too high a price to pay. I know that this 
bold assertion that lawyers and judges, as life’s 
spokesmen, are forever creating causes in the 
logical sense of the word, this downright recog- 
nition of and emphasis upon the personal element 
in law’s declaring, fills with apprehension and 
dread the absolutists and the perfectionists, those 
devotees of fixity and abhorrers of change, and 
takes from them much of their satisfaction and 
content with life. 

I am not one of these. I accept the moral 
gladly and with all its implications. I look ever 
confidently to life which we see evolving all 
around us to continue to release forces and set 
in motion agencies to make and keep the law 
increasingly less rigidly standardized, more re- 
sponsively humanistic and therefore the social 
order in which it operates less mechanized, less 
standardized, less hopelessly despairing. 

Therefore, in judging, as in other aspects of 
life, it is legitimate to ask, Why seek ye the 
living among the dead? For judging is not a 
matter of paste pot and scissors, of assembling 
what was said by them of old-time, of keeping 
life in, or of raising from the dead, the bodies 
of old cases, no matter how lovely or appealing 
they once were. Judging is administration in 
the highest sense. The great ones in judging are 
those with intuitive insight and imaginative 
power and that tip-toe faculty of the mind that 
can catch in the cause the feeling of what is 
just for it. That feeling which, by an intuitive 
flash of understanding, the jump-spark connec- 
tion between question and answer, makes the 
mind sensitive to new ideas and luminous, and 
at the point where the path is darkest for the 
judicial feet, sheds its light along the way. 

One of the greatest of American judges, in a 
dissenting opinion devoted to demolishing an 
outworn “it has been said by them of old-time” 
and sounding a clear and I think unanswerable 
call for its over-ruling, put it this way— “Knowl- 
edge must precede understanding, understanding 


must precede judging, but sometimes, if we 
would judge aright, we must let our minds be 
bold.” Washington vs. Dawson, 264 U. S. 219. 
And so to my texts, of which the first is the 
first stanza, and my own paraphrase, of Rosetti’s 
haunting translation of a “Ballade of Dead 
Ladies,” the loveliest of all the poems of Francois 
Villon, roistering love-making poet-thief. And 
first, Villon: 


“Tell me now, in what hidden way 

Is Lady Flora, the lovely Roman? 
Where is Hipparchia, and where is Thais, 
Neither of them the fairer woman? 
Where is Echo, beheld of no man, 
Only heard on river and mere? 

But where are the snows of yesteryear?” 


And next my paraphrase: 


“Tell me now, 

Where are the lovely old cases? 

Where are Coppage,' Adair” 
Dagenhart 7* 

Where are Gore,* Gillespie,>5 McCullough?” 

Tell me where Day’ is, 

Where’s Swift against Tyson,* that mother 
of cases? 

Where Lochner,® and Adkins,!° and where 
is Monier?!* 

But where are the snows of yesteryear?” 


and stout 


My second text is from Rabelais.‘* It is 
Old Judge Bridlegoose’s defense of his divina- 
tion of justice by the little small dice. 

You all know the tale as Rabelais tells it: 
How, “Judge of Fonsbeton for more than forty 
years, during which time he did give upwards 
of four thousand definitive sentences, of which 
twenty-three hundred and nine were appealed to 
the supreme court of the parliament and all 
affirmed, he made one certain sentence which 
did not seem very equitable to that court, and 
how he did for his defense, when called before it, 





*Coppage v. Kansas, 236 U. S. 1. 

*Adair v. United States, 208 U. S. 161. 
*Hammer v. Dagenhart, 247 U. S. 251. 

‘Gore v. Evans, 263 U. S. 245. 

°Gillespie v. Oklahoma, 257 U. S. 501. 
*McCullough v. Maryland, 4 Wheat 316. 
"Collector v. Day, 11 Wall 113. 

*16 Peters 1. 

*Lochner v. New York, 198 U. S. 45. 

* Adkins v. Children’s Hospital, 261 U. S. 525. 
"Ozark Pipe Line Co. v. Monier, 266 U. S. 555. 
*Book 3, Chapter 39. 
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answer nothing but that he was become old, that 
his sight had very much failed, whence it might 
very well have happened that in giving out the 
sentence, he might, since on this occasion he 
had used his small dice, have been mistaken in 
taking a quartre for a cing, or a trey for a 
deuce.” 

You remember how Trinqumelle, grand 
president of the court, pressing him for further 
explanation, he declared that “after having seen, 
surveyed, read and re-read, recognized, tossed and 
turned about all of the preparitories, proofs, pro- 
ductions, allegations, cross speeches, et cetera, 
and other such like Confects and Spiceries both 
of the one and the other side, as a good judge 
ought to do, he did posit on the one end of the 
table in his closet all the pokes and bags of the 
defendant, and then allow unto him the first 
hazard of the dice. That being done, he did 
lay down upon the other end of the same table 
the bags and satchels of the plaintiff, and then 
throw the dice for him, forthwith livreing him 
the chance.” 

“When there are many bags on the one 
side and on the other,’ said the good old 
judge, “I then use my little, small dice, after the 
customary manner of your other worships, in 
obedience to the law. I have, however, other 
large dice, fair and goodly ones, which I employ 
in the fashion that your other worships used to 
do, when the matter is more plain, clear and 
liquid; that is to say; when there are fewer 
bags.” 

“But when you do these fine things,” quoth 
Trinqumelle, “how do you, my fine friend, award 
your decrees and pronounce judgment?” “Even 
as your other worships,” quoth Bridlegoose, “for 
I give out sentence in his favor unto whom hath 
befallen the best chance by the dice, judiciary, 
tribunian, pretorial, which comes first. So doth 
the law command.” 

My third text is from the reply of Priestly'4— 
perhaps the greatest of Liberty’s Remembrancers 
—made in 1791, to Burke’s attack upon the 
French National Assembly that the majority of 
its members “are of the inferior, unlearned, me- 
chanical, mere instrumental members of the 
profession of the law,”’ and his question, “Is it 
to be expected, then, that they would attend to 
the stability of property whose existence had 





“Priestley, Reflections, p. 160, Law as Liberator, 
p. 135. 


always depended upon whatever rendered prop- 
erty questionable, ambiguous, and obscure?” 

Said Priestly, who was no lawyer, to Burke 
who was, “But if your reasoning be good that 
lawyers whose existence depends upon rendering 
property questionable, ambiguous, and obscure, 
will not attend to the stability of property, where 
is our policy in raising such men to the rank of 
judges? We do not think our property less safe 
in their hands because they have always lived 
by what has been called ‘the glorious uncertainty 
of the law.’ The first American colonists (and 
here he quoted Burke) I very well remember 
were said to consist chiefly of lawyers. . . If the 
lawyers of France should do as well as the 
lawyers of America, they would soon wipe away 
the reproach they now lie under, and become 
the object of respect, perhaps of dread, to those 
who at present despise them.” 

My fourth is from Georgia’s Bleckley: 


“Some courts live by correcting the errors of 
others and adhering to their own. On. these 
terms courts of final review hold their existence. . . 
Nevertheless, without serious detriment to the 
public, or peril to themselves, they can and do 
admit, now and then with cautious reserve, that 
they have made a mistake. Their rigid dogma of 
infallibility allows of this much relaxation in favor 
of truth unwittingly forsaken. Indeed reversion to 
truth in some rare instances is highly necessary to 
their permanent well-being. . . Minor errors, even 
if quite obvious, or important errors if their exist- 
ence be fairly doubtful, may be adhered to and 
repeated indefinitely; but the only treatment for 
a great and glaring error affecting the current 
administration of justice in all courts of original 
jurisdiction is to correct it. When an error of 
this magnitude and which moves in so wide an 
orbit competes with truth in the struggle for exist- 
ence the maxim for a supreme court—supreme in 
the majesty of duty as well as in the majesty of 
power—is not stare decisis, but fiat justitia ruit 
coelum.’”™ 

My fifth is from Oliphant, A Return to Stare 
Decisis :1° 


“The former discipline of a more rigorous stare 
decisis is replaced by the current license of stare 
dictis. Our categories of thought have become 
unreal by life having left them behind, and no 
alert sense of actuality checks our reveries in 
theory .. . we study dead bodies from which the 
life we would know has departed. . . Generalized 
abstractions are called ‘principles’ and these are 
endowed with a reality of their own. Generalized 
statements, when broad enough and old enough, 
transcend the world of time, place and circum- 
stance to dwell in realms of universal reality. . . 

“But there is a constant factor in the cases which 
is susceptible of sound and satisfying study. The 
predictable element in it all is what courts have 





- 2 6. &. 
Banking Co. 
*14 A. B. A. J. 71, 76. 


810, Ellison v. Georgia R. R. and 
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done in response to the stimuli of the facts of the 
concrete cases before them. . . The response of 
their intuition of experience to the stimulus of 
human situations is the subject matter having that 
constancy and objectivity necessary for truly scien- 
tific study. When we pin our attention to this, 
we may more freely criticise what courts have 
said, but we shall more cautiously criticise what 
they have done, realizing, as we shall, that they 
were exposed to the impact of more of the facts 
than we. 


“This surer thing for scholarly purposes is also 
the inner secret of what is soundest in the 
enfeebled stare decisis in judicial government of 
today. . . From this viewpoint we see that courts 
are dominantly coerced, not by the essays of their 
predecessors, but by a surer thing, by an intuition 
of fitness of solution to problem, and a renewed 
confidence in judicial government is engendered. 
We acquire a new faith in stare decisis. 

“A return to the sounder empiricism of stare 
decisis of former times should reckon with the 
recent advances in scientific thought referred to. 
That ancient empiricism was intuitive. It worked 
well because judges sat close to problems and 
viewed them as current problems. It would have 
worked better still had it been conscious and 
methodical.” 


My sixth is from Rudolph Laun’s Stare De- 
cisis :17 


“It may thus be asserted that creative precedents 
derive their authority not from the persons 
deciding the case or from a mysterious power of 
these persons to obligate other persons in subse- 
quent cases not yet known and not involved in 
the concrete litigation but, on the contrary, from 
judgments of value placed above the court and 
above all state power; these judgments of value 
can be found only in the given sense of justice of 
the people, i. ¢., in the autonomous subjective 
experience of the majority of those who, if the 
abstract rule of the ratio decidendi is applied to 
other concrete facts, are required to obey. . . 


“Stare decisis does not mean either following 
rationes decidendi as such or general principles as 
such. On the contrary, it means following prior 
decisions only because and as far as the rationes 
decidendi of these decisions would hypothetically 
be consented to today by the conscience and the 
feeling of justice of the majority of all whose 
obedience is required by the rule of law on which 
the ratio decidendi of the prior decision was 
logically based. The path that leads to the right 
solution in a concrete case of doubt may be 
almost as difficult as before, but we at least know 
its direction. . . The nature of the clue to be 
looked for in cases of conflicts, such as conflicts 
between a precedent and social welfare, or two 
precedents, or two opinions on social welfare, is 
evident. 


“This reasoning clarifies the difference between 
the dicta of Pinnel’s case and the later decisions 
mentioned. Jt is not human logics which have 
changed but judgments of value. In 1602, the 
sense of justice of most individuals adhered to a 
formalistic rigorism not known in our days. It 





"Virginia Law Review Vol. XXV, Page 12, 21, 
Nov. 1938, Laun-Hamberg, Germany. 


gy not be difficult to find many similar exam- 
ples. 


“The more a ratio decidendi is adhered to in 
subsequent decisions, the more likely is it that it 
corresponds to the feeling of justice of the popu- 
lation or that part of the population whose obedi- 
ence is required by the rule involved in this ratio 
decidendi. The converse is equally true. . . 


“But even if we disregard the possibilities of a 
later evolution of this nature, the opinion might 
be expressed that in some cases the arguments of 
counsel and the bench could gain in exactness and 
success if it were realized that the true source of 
law is neither the precedent as such nor juristic 
logic as such nor general principles as such but 
the sense of justice of those who are required 
to obey.” 

I believe in stare decisis, true stare decisis; I 
believe as everyone must, in a reasonable fixity 
and certainty, a reasonable predictability, in the 
law. 

Every country, every system has it, overt or 
covert. The civilian theoretically and by precept 
looks to his code as the source of his law. But 
even French judges, though forbidden by their 
code to base their decisions on prior cases, do 
just as ours do, consider prior decisions, and 
their decisions. 

It is right, though, that they do, and it is right 
that we and everybody should, pay thoughtful, 
rather than slavish, attention to precedents. 
Never, especially, should we in a country as rich 
in juristic material as this is with decisions from 
forty-eight states, ten federal circuit and one 
United States supreme court, constantly and 
freshly reflecting the point of view of lawyers 
and judges as to that public policy which we 
call law, permit a clear and unmistakably wrong 
precedent to control or stand in the path of the 
law. We can differentiate around it sometimes; 
sometimes we must “let our minds be bold,’’!* 
and hew it down. 

I think we may perhaps find the best state- 
ment of the attitude for the lawyer and the 
judge upon this matter of stare decisis in that 
pronouncement of Paul, the great lawyer-phil- 
osopher, whose work it was to join a new law 
to an old one, “Quench not the spirit; despise 
not prophesying; prove all things, hold fast that 
which is good.” 

In ordinary common law cases the principles 
which control decision, though theoretically to 
be found in general principles lying back of the 





; “Washington v. Dawson, 264 U. S. 236-238; Di 
Santo v. Penn, 273 U. S. 43; Burnet v. Coronado, 
285 U. S. 
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common law, are usually actually found in com- 
mon law decisions. In constitutional common 
law cases, the principles theoretically to be found 
only in the constitution, are actually found in 
the common law of the constitution usually, the 
decided cases, as the courts from time to time 
have declared it. This explains the saying, and 
is all that is meant when it is said that the con- 
stitution is what the courts say it is; that is, our 
constitutional common law is to be found in the 
cases. It is not only in the fact that it uses the 
common law processes of decision that consti- 
tutional law shows itself to be common law, 
acknowledges and pays its debt to the law. 

In the decision of particular cases arising 
under the constitution, the courts follow and 
serve the common law itself. The courts have 
always declared the common law, not by laying 
down general broad principles, but by bringing 
each case under, and deciding it in accordance 
with, a general principle; or, as some say, a 
principle of natural right as it has been set down 
in the decisions, and as modified or aided by 
statutory declaration or extension.’® Constitu- 
tional law has been made in the same way under 
the influence of a conscious effort to apply the 
great principles of the constitution in the trial 
of particular cases, guided therein by judicial 
decisions, legislative acts and executive prac- 
tices, not by laying down broad rules for future 
cases, but by deciding the very case itself.*° 

It is here at this point, the point where the 
civilian and the common lawyer theoretically 
part company, the point of precedent, the point 
where, in the common law itself its free decision 
men and its tight decision men, lovers of stare 
decisis, part company, that the real struggles of 
general and of constitutional common law take 
place. It is here that constitutional law shows 
its concrete oneness with the common law. It 
is here that constitutional law has paid its full 
debt to common law, that common law has in 
the main served constitutional law so well. It is 
here that law has sometimes lagged too far be- 
hind life, because sometimes the common law 





““T recognize without hesitation, that judges do 
and must legislate, but they can do so only inter- 
stitially ; they are confined from molar to molecular 
motions.” So. Pacific Co. v. Jensen, 244 U. S. 
205, 221 (1917). 


*Washington v. Dawson & Co., 264 U. S. 219, 
236-239 (1924); Continental Ill. Nat. Bank & 
Trust Co. v. Chicago, R. I. & P. Ry., 294 U. S. 
648, 670 (1935). 


notion of stare decisis and sometimes the com- 
mon law practice of following stare dictis has 
set up a stream of tendency to carry down not 
only the particular case decided, but a number 
of others having similitude to it. Then, the pro- 
cess of differentiation and distinction seemingly 
coming to an end, the decision is allowed to rule 
too broadly, it becomes too much a source of 
decision. 

Through stare decisis applied too tightly, and 
sometimes through stare dictis, it takes on the 
character almost of a part of the constitution 
itself. It is here that the real masters of the 
common law in the legislative bodies and in the 
courts of the country, have made their influence 
felt to break out the jams such decisions have 
caused. Thus they keep the common law of the 
constitution a flowing, a steadily widening and 
deepening stream. Thus by preventing its eddy- 
ing into backwaters and forcing it ever more 
broadly down, they have kept it broadening, in- 
stead of narrowing, from precedent to precedent. 
Many have written of the ratio decidendi, a 
vague and baffling term, a term which everyone 
feels at liberty to use to suit himself and on 
which few have been found in complete agree- 
ment.*. They have written of stare decisis, and 
stare dictis. Some claim that for the purpose 
of precedent each case contributes only the de- 
cision of its own precise facts. It is authorita- 
tive, they say, only when the precise facts prem- 
ised by the judge appear again. With these, the 
real problem in searching for the ratio decidendi 
is to ascertain and isolate the material terms of 
the minor premise. 

Such a definition of precedent, I submit, strips 
the doctrine of precedent of a great part of its 
useful force. This lies not in controlling, but in 
directing it along the line of a general plan, under 
which the court has power in accordance with 
the narrow or broad application given to it to 
dispose of numberless other cases whose facts 
are not only not identical with but indeed in 
many particulars are different from those in the 
cited case. Lastly, since it is generally speak- 
ing, impossible that the facts of one case should 
be exactly like those of another it is quite plain 
that only by taking the most free view of the 
identity of facts, can the rule as thus stated be 
worked at all. 





*Hutcheson, Book Review, 31 Col. L. Rev. 1209- 
1215 (1931). 
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Some inveigh against stare decisis as mere 
stare dictis. These seek, as the others do, to 
deprive the general reasoning of the opinion— 
the grounds it purports to base on—of authori- 
tative cast. 

I do not at all agree. I myself am like Corin, 
one of the simple ones, a natural philosopher. 
These have long held the opinion that the whole 
matter of the controversy could be simply stated 
in terms which would command the assent of 
every lawman by admitting once for all that the 
common law is neither altogether fluid nor alto- 
gether fixed. That it neither is nor ought to be 
altogether based on precedent, nor should it 
altogether disregard it. That lawyers and judges 
do, and should, recognize law as essentially a 
science of action, exhibiting and requiring both 
a reasonable coherence and a reasonable capac- 
ity for change. These think law should be rea- 
sonably consistent and coherent, and have as 
one of its prime characteristics a reasonable 
predictability. But they think, too, that this 
coherence and certainty, this capacity for pre- 
dictability, is reasonable, logical and sound only 
in respect to broadest principles. These think 
there should be the fullest admission that we 
should be ever seeking the real meaning of words 
and the propositions they make in the conse- 
quences attached to the acceptance of particular 
meanings; that is, in the results this acceptance 
brings about in the affairs and the conduct of 
men. These insist, therefore, that it is the duty 
of the judge, the administrator of justice accord- 
ing to law, to be forever examining the proposi- 
tions and postulates of the law, to be forever 
searching the meaning of meanings. These de- 
mand that these postulates be not allowed to 
become set and fixed. These point out that 
otherwise, statements, which did adequately ex- 
plain the reasons at the time, in the place, and 
under the circumstances then apparent for laying 
down this or that guiding rule for human affairs, 
become changed into fixed formulas and over- 
generalized principles. They point out how, 
transcending the limitations of time, place and 
circumstance which caused their formulation, 
they are now conceived of as furnishing the same 
directive force and attaching the same conse- 
quences to conduct under circumstances having 
no real, no just relation to those which caused 
the rules to be first laid down. 

Of justice it has been said that its seat is the 
bosom of God. Finite justice, as it is admin- 


istered under human law, has its seat in the en- 
lightened conscience of mankind. It aims at 
achieving just results, that is securing to each 
his own under law. I believe, and I shall roughly 
state, that just law has been the nearest attained 
and best administered when the actual law has 
struck the best balance the times admit of, be- 
tween sympathy and a strong and enlightened 
commonsense. When, in short, the pure claim 
of the demandant is examined and adjudicated in 
the light not merely of its own appeal, but of 
those social considerations out of which wisdom 
and prudence, and a strong common sense, from 
time to time extract principles for the guidance 
of human affairs. Because this is so, it is the 
boast, it is the strength of the law we live under 
that it is flexible, and that it changes not so 
much in principle as in application under chang- 
ing conditions. Long ago one of the greatest 
figures in the history of the common law, seeing 
their existence more clearly than we do now, 
declared that “the principles of natural rights 
are perfect and immutable; the condition of the 
law is ever changing, and there is nothing in it 
which can stand forever. Our laws are born 
and die.” 

It is this infinite capacity for change, this 
“glorious uncertainty” which makes some of us 
think of our actual law as but a becoming which 
hardly is when it ceases to be. It is this ever- 
changing content which makes necessary and 
explains judicial system everywhere. 

All will admit that this is true of general com- 
mon law. In England, where stare decisis is 
stare decisis, and the House of Lords will not 
overrule its decisions, through isolation and dif- 
ferentiation of the ratio decidendi of decided 
cases, the law has grown and changed enormously 
without, and sometimes with, legislative aid. In 
America, where the judicial process as to differ- 
entiation is the same, and where stare decisis 
tends less and less to be a rule of fixity, more 
and more a rule of guidance, it is certainly true 
of the common law that it is in a continuous state 
of change, both through court decisions and 
legislative acts. 

I think it cannot be too often stated therefore, 
that the prime characteristic of the common law, 
as it has been operated on by fiction, equity, and 
legislation and the course of judicial decision, 
has been and is a kind of “glorious uncertainty,” 
“a glorious uncertainty” which working against 
status and fixity, gives law a changing color and 
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content to meet new needs and thus presents 
itself to anyone who believes himself unjustly 
placed or treated, not as fixed and immutable 
but as flexible and adaptable, as his champion, 
the defender of his right to fight for justice.?? 
A “glorious uncertainty” which affords every con- 
tender for a more merciful justice, a juster 
mercy, the opportunity, by the application of 
right reason, both to invoke and to advance the 
common law to serve his needs. It is this “glori- 
ous uncertainty” of the law which advocates of 
the common law system, especially those who 
believe in ordered progress through law, regard, 
when rightly understood, as the greatest guar- 
antee of liberty. It is this “glorious uncertainty” 
of the common law which advocates of rigid 
codes and constitutions, and the devotees of that 
certainty, which is certitude, regard with dread 
and abhorrence, but which, in spite of them all, 
still keeps it a living law. It is this “glorious 
uncertainty” of the common law which has been 
made the subject of declamation and attack by 
the lovers of fixity, of stare decisis, and of stare 
dictis, and of paeans of praise by free-decision 
men, those worshippers of the iridescent beauty 
of a changing law. It is this “glorious uncer- 
tainty” which, permitting men to apply in the 
social field the experimental methods which have 
been so fruitful in other fields, permits society 
to progress, makes laws less standardized, more 
responsively humanistic, the social order less 
mechanized, less standardized, less hopelessly 
despairing. 

It is this “glorious uncertainty” of the law 
which even in a land like England, where stare 
decisis is stare decisis in such complete vigor 
that the House of Lords will not say anything, 
may not overrule their decisions,?* permits the 
common law to progress and advance, not only 
by legislation, but by differentiation, under a 
strict searching out of the ratio decidendi of 
decisions to apply the rule of stare decisis itself, 





™“Taws, as all other things human, are many 
times full of imperfections and that which is sup- 
posed behoveful unto men proveth oftentimes most 
pernicious. The wisdom which is learned by tract 
of time, findeth the laws that have in former ages 
established, needful in later to be abrogated.” 
Hooker’s Works, p. 610. 

™Goodhart, Essays in Jurisprudence and_ the 
Common Law Case Law in England and America. 


instead of becoming structured and channelled 
into a too narrow groove.”* It is this “glorious 
uncertainty” of the law which, in a country like 
ours, where stare decisis is but a guide and not 
a barrier, a restraining and directing influence, 
not an obstructing one,?° has permitted more 
rapid progress through judicial decision. It is 
this “glorious uncertainty” which has enabled us, 
in accordance with the genius and spirit and by 
the processes and methods of the common law, 
in a country of written constitutions, where the 
general will has been broadly set down in the 
fundamental law beyond the power of either 
courts or legislatures to change or transgress it, 
to find, discover, and within constitutional limits 
give effect under changing conditions to that 
general will. This is and always will be so, 
because in the hands of judges greatly conscious 
of their function the common law is no rigid 
and dead pronouncement. It is a living, a vital, 
a growing organism. 

Now, it is not of course meant to say that 
law changes with the mood, and that each whim 
and caprice of a people must or may find itself 
translated into law. On the contrary, it is meant 
to say that law is, speaking most generally, in 
its nature stable, and that it must have a rea- 
sonable predictability, a reasonable certainty as 


“Burnet v. Coronado, 285 U. S. 393; Brandis, 
J., dissenting. 

*Of the process of change through case law, 
Maine says: 

“We in England, are well accustomed to the 
extension, modification and improvement of law 
by a machinery which in theory is incapable of 
altering one jot or one line of existing jurispru- 
dence. When a group of facts comes before an 
English court for adjudication, the whole course 
of the discussion between the judge and the advo- 
cate assumes that no question is or can be raised 
which will call for the application of any princi- 
ples but old ones, or of any distinctions, but such 
as have long since been allowed. It is taken abso- 
lutely for granted that there is somewhere a rule 
of known law which will cover the facts of the 
dispute now litigated, and if such a rule be not 
discovered, it is only that the necessary patience, 
knowledge or acumen is not forthcoming to detect 
it. Yet the moment the judgment has been ren- 
dered and reported, we slide: unconsciously or 
unavowedly into a new language and a new train 
of thought. We now admit that the new decision 
has modified the law. . . The rules have changed. 
A clear addition has been made to the precedents 
and the canon of law elicited by comparing the 
precedents is not the same with that which would 
have obtained if the series of cases had been cur- 
tailed by a single example. pp. 31-32. 
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the basis for obedience and order.*® But it is 
meant to say, too, that speaking generally, it 
must have reasonable capacity for development 
through change. 


Maine, in his “Ancient Law” states the matter 
very well for Great Britain and for us. 


Thus, Maine makes it clear, as other writers 
on the common law do, that law must go along 
with the social state. He makes it clear that 
judges and legislators must keep as near as may 
be abreast with the morals and views of their 
times, and that there is inherent in the idea 
of good law, preparation, adaptation, growth. He 
makes it clear that though sometimes positive 
law appears to make sudden and violent changes, 
this suddenness is only in appearance, for if it 
is to be and for a time remain the law, it will 
be because as custom, it has long been making 
itself into law. Said Holmes, “Every opinion 
tends to become a law.”?? 

The history of the common law, then, is a 
history of this influence working slowly through 
the courts, sometimes far too slowly, requiring 
legislation to break out the stagnant places. 
Through legislation, making new departures, 
growth begins again. Always the movement is 
in the direction of relief from abuses** growing 
up under customs which for a time sufficed but 
became outworn to be replaced by other customs. 
This has come about either through a slight 
extension or modification, from time to time, by 
the courts, or through the complete overthrow 
of the old laws by great legislative extensions 
and modifications. Here there are operating two 
principles, that of change, that of status. These 
two principles, by their action and reaction, make 
and keep the law in contact with the society it 
is designed to serve. Thus in all countries, espe- 
cially English speaking ones, there has been, to 





*““The very peculiarity of the judicial office is 
the assumption that the judge’s utterance repre- 
sents not only his personal opinion, but the law, 
and this law is found primarily in the legal records 
of the past, in statutes, in decisions of courts, in 
legal literature. No Roman justice ever deviated 
farther from the traditional rules than he was 
compelled to do by necessity. Blackstone, in a 
famous passage in the Commentaries, speaking of 
the English common law, represents the English 
judge as only declaring, not as making, the rules 
of law. Free decision is conservative, as every 
kind of freedom is, for freedom means responsi- 
bility, while restraint shifts responsibility upon 
other shoulders.” Ehrlich, Freedom of Decision, 
in Science of Legal Method (1917), p. 72. 

*Lochner v. New York, 198 U. S. 75 


speak generally, a constant movement toward 
making law more responsive to the social needs, 
more generally available in its benefits and its 
deterrents, less the monopoly of particular 
classes or groups whose interests it advances or 
protects. 

Any student of law, if he studies historically, 
as such a one should, and not perfunctorily, the 
struggle for laws always going on here, is bound 
to see not merely particular laws, but particular 
notions of justice from time to time emerging. 
He is bound to see how changing notions of 
justice of what is fair and right between man 
and man, of what is each man’s due, have 
changed and humanized, and have in turn been 
changed and humanized by changing economic 
conditions and the changing laws they bring 
about. To such a student it will appear that 
law is, always has been, and always will be, in 
the forging between the hammer of majority 
opinion and demand, and the anvil of what is 
esteemed justice. Such a student will see the 
concept of justice ever humanizing, broadening, 
and advancing in merciful content, and the insti- 
tutions made by the law ever expanding to meet 
that concept. 

Now this study of the struggle for laws would 
be found interesting enough and greatly valuable 
in its teachings to one who would understand 
law as a science, if undertaken in any country. 
It will be found, I think, greatly more arresting 
and vivid here. For we have, with our forty- 
eight separate states and one federal jurisdiction, 
fully carried on the English tradition of the 
“glorious uncertainty” of the common law in 
general. In addition, through the existence here 
of written constitutions and of our more liberal 
view of. stare decises we have, by developing a 
constitutional common law, added to this “glo- 
rious uncertainty.” We have added to it by at 
once widening the field and increasing the 





*“Tt is impossible to overrate the importance to 
a nation or profession of having a distinct object 
to aim at in the pursuit of improvement. The 
secret of Bentham’s immense influence in England 
was his success in placing such an object before 
the country. He gave us a clear rule of reform. 
English lawyers of the last century were probably 
too acute to be blinded by the paradoxical com- 
monplace that English law was the perfection of 
human reason, but they acted as if they believed 
it, for want of any other principle to proceed upon. 
Bentham made the good of the community take 
precedence of every other object, and thus gave 
escape to a current that had long been trying to 
find its way outward.” P. 78. 
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dynamic stress of the struggle. Because of the 
thus intensified dynamics, a student of the con- 
stitutional common law of this country would 
see a stirring panorama of struggle on many 
fields. He would see, too, with the winning of 
each field, a fresh struggle beginning. A struggle 
in which, under the counter influences of legis- 
lative hammer on constitutional anvil, the essen- 
tial fabric of the common law of the constitution 
continues to grow, extend, and broaden. 

Such a student would see that immediately 
upon the institution of this commonwealth, there 
commenced and there has been going on here 
ever since a struggle not only generally between 
the great divisions of society—those struggling 
for change and those holding for status, with the 
equilibrists betweeen—but between opposed 
groups within those divisions. A struggle for 
law as means, a struggle, in short, for laws 
through court decisions and by legislative enact- 
ments to give this or that cast to society, in 
support of this or that economic interest or view. 
Speaking generally and roughly, it may be said 
that this struggle has been between those who 
under existing conditions are well placed to retain 
their benefits, and those not so well placed who 
are insisting upon a greater distributive share. 

Thus it is because of this “glorious uncer- 
tainty” that ever and at all times men are strug- 
gling for this law or that law, to overturn this 
ruling or that ruling, to establish this or that, 
and out of all these struggles for laws, which 


is the principle of sound progress, there will 
finally come a justice which gives to every man 
his own upon broad, not narrow, principles, 
which, not by the measure of caste or class, but 
measuring men by their contribution to the social 
system as a whole, will enable each to have what 
justly is his own, and thus at last bringing a 
lasting social peace, the peace of justice. 

Let not your hearts be troubled, oh ye of little 
faith, when concepts or decisions in which you 
have put your faith are overruled. Especially 
when constitutional amendments, legislative 
enactments or sweeping decisions overthrow a 
whole line of existing decisions. Remember that 
it is by the “glorious uncertainty” of the law 
that we have come thus far, and by that uncer- 
tainty will go still further. But let us remember 
to keep the uncertainty always a “glorious” one. 
Let it not be the uncertainty of whim or caprice 
or of mere lust for power. Let it be so thorough 
the processes and ways we have worked out for 
laws just making and declaring. For then the 
law will be the true servant of the justice of the 
general will. Let us then view not with alarm 
but with contentment our ever changing laws. 
Let us, only when we see changes coming not 
in the spirit of the justice of the general will, 
but as the result of the pressure of selfish inter- 
ests, cry out to each other in Isaiah’s phrase, 
“Strengthen ye the weak hands and confirm the 
feeble knees.” To our tents and to arms, to 
keep the living law, though always uncertain, 
always gloriously so! 


There never was a time when the resurrection of the ancient 
solidarity of the bar was so needed in the public interest as it is 
today in the United States.—Ralph W’. Wescott. 


In legal aid service we are not simply attending to petty 
claims, we are not merely seeing whether an individual recovers 
ten dollars or is not charged with five dollars, we are not merely 
endeavoring to have individual rights established—we are buttress- 
ing the very foundation of democracy.—Charles E. Hughes, C. J. 
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The Indiana Magistrates Court Act 


By JAmes J. ROBINSON 


Purpose. The purpose of the statute creating 
the Indiana Magistrates Court is to establish a 
court to supplement the minor court system of 
the state. Prior to 
June 30, 1939, the date 
upon which the new 
court act became effec- 
tive, the state’s only 
minor courts were jus- 
tice of the peace courts 
and city courts. Mod- 
ernized minor courts 
are a necessity for 
good government. To- 
day the minor court 
must be able to meet 
the many new prob- 
lems which arise from 
modern highway traffic and from other com- 
plexities of modern life. It must have prompt 
availability, both as to location and as to time. 
It must be untrammelled by dilatory pro- 
cedure. It must be characterized by strict 
judicial impartiality, free from financial bias 
and from political interference. The public 
must have confidence in the fairness of the 
arresting officer and in the impartial disin- 
terestedness of the judge upon the bench. It 
must be characterized by dignity in its court- 
room surroundings, in the conduct of its officers 
and in the scope of its judicial power. Its pro- 
cedure and its judgments must evidence a high 
degree of predictability and of uniformity under 
law. It must be an integrated part of the judi- 
cial system of the state, with strict accounta- 
bility fixed upon its judges for its efficient and 
honest operation. The Indiana magistrates court 
Act of 1939 is designed to provide this modern- 
ized type of court. 

Jurisdiction. The Indiana Magistrates 
Court, upon the appointment of the first two 
magistrates in a county, is given jurisdiction over 
traffic law violations to the exclusion of the jus- 
tices of the peace in that county. Most of its 
work is expected to be in traffic cases. In crim- 
inal cases generally it is given power greater 
than that of the justice of the peace. Its crim- 
inal jurisdiction is made as extensive as that of 
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city courts. Mayors who act as judges of city 
courts in cities of the smaller classes are like- 
wise relieved of judicial work upon the appoint- 
ment of magistrates to serve in such cities. The 
magistrate is given no civil jurisdiction by the 
act. The magistrate is without authority to 
remit or to suspend costs indefinitely. The 
county, instead of the township, is the territo-ial 
limit of the court. No change of venue from 
the county may be had but a change of magis- 
trate is mandatory upon petition of the de- 
fendant. No jury trial can be had in the court. 
A defendant demanding a jury is transferred to 
the circuit court or to some other court which 
provides jury trial. The act, however, permits 
the defendant to have his hearing before two 
magistrates or three magistrates sitting jointly. 
If competent magistrates are secured, and if the 
court thereby wins popular confidence, the act 
will no doubt be amended to extend the court’s 
jurisdiction to civil cases, and the court, in this 
way, may eventually supersede the justice of 
the peace system. 

Compensation. The act repudiates the inde- 
fensible and unconstitutional fee system as the 
method of providing compensation for the judge 
of the minor court. It establishes a salary method 
of paying the magistrate. The amount of the 
salary is to be determined by the circuit judge 
and the board of county commissioners, and is 
paid from the county treasury. The magistrates 
court can be set in operation in a county on a 
self-supporting basis. The county treasury re- 
ceives a five-dollar fee upon each conviction. The 
magistrate’s salary is to be established by the 
judge and the county commissioners with the 
minimum salary set by the statute at fifty dollars 
for each magistrate. Only twenty cases each 
month obviously would be sufficient to pay into 
the county treasury an amount equal to the 
salaries of the two part-time magistrates whose 
services would probably be sufficient to meet the 
needs of the average county. The act provides 
that magistrates may serve on a part-time basis, 
with the rest of their time open for law practice 
or other occupation. The judge and the county 
commissioners may appoint magistrates to serve 
on a full-time basis, or they may appoint addi- 
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tional pairs of part-time or of full-time magis- 
trates, if the judicial business of the county is 
shown to require such appointments. If the 
number of magistrates should come to exceed the 
requirements of the county the judge may and 
should abolish the excess magistracies. 


Selection. The selection of the judges of 
minor courts should be left so far as possible 
to the people of the community in which they 
serve. Home-rule is the principle underlying the 
selection of the magistrates of each county. The 
act creates the court in each county, but the 
court does not become operative in any particular 
county unless and until the local judge of the 
circuit court, upon the filing of a petition by 
forty or more local freeholders and after a formal 
hearing upon the petition, decides that the court 
should be set in operation in such county. Upon 
making such decision, the judge appoints two 
magistrates who shall be of different political 
affiliations. The constitutional power of the cir- 
cuit judge to appoint the magistrates would seem 
to be clear. He already exercises the power of 
appointing special judges and other court officials. 
Decided cases recognize such appointive power 
in the judge. The alternative methods of selec- 
tion would be appointment by the governor,—a 
method inconsistent with home-rule principles, 
or selection by popular election—a method which 
seems to have failed, in the case of many jus- 
tices of the peace and of other judicial officers, 
to attain competency and strict accountability to 
the people. Standards of eligibility for appoint- 
ment are fixed by the act. Capable justices of 
the peace are eligible for appointment as magis- 
trates upon resignation as justices. The act pro- 
vides that not more than half of the magistrates 
are to be appointed from one political party. 
This bi-partisan plan is reasonably expected to 
increase the judicial independence and the repu- 
tation of the court. 

Administrative System. At present the minor 
courts of the state are not organized in a judicial 
system; nor are all of their judges listed in any 
record. The magistrates court of each county, 
however, is organized under the supervision of 
the judge of the circuit court of the county. 
The circuit judge, with respect to each magis- 
trate, has the power of appointment, of removal, 
of assignment by consent temporarily to a certain 
locality or to a certain type of cases, and of the 


fixing of hours and sessions of court. The circuit 
judge also has supervisory powers with respect 
to providing the magistrate with a suitable court- 
room, court officers and supplies. The economi- 
cal utilization of already existing county and city 
public rooms and court facilities and personnel, 
which frequently are not fully utilized, is made 
possible by these provisions of the act. The 
magistrate has the assistance also of the clerk of 
the circuit court. The clerk has charge of the 
magistrate’s files, records and financial account- 
ing. The state board of accounts is directed to 
assist the magistrate in securing and in main- 
taining uniform record systems. The judgments 
of the minor court and other details are made 
continuously available under these provisions of 
the act. The magistrates court, by the statute, 
is incorporated into the state court system. 

Most states have serious problems in regard 
to their minor court system. The Indiana act is 
designed to meet several common problems, par- 
ticularly the fee system and the method of 
selecting the magistrates. No doubt amend- 
ments of the act will be desirable from time 
to time. But the act can be made to succeed 
by the judges of the circuit courts. By careful 
appointments of magistrates, with assistance 
perhaps of merit examinations conducted inde- 
pendently at the judge’s request, and by the 
indicated supervision of the operation of the 
magistrates court it seems that the circuit judge 
may lessen his own judicial burdens and may 
also help the people of his county to enjoy the 
advantages of an effective and economical sys- 
tem of minor courts. 

In conclusion, if the foregoing provisions of 
the Indiana Magistrates Court Act are tested by 
the standards specified in the first paragraph of 
this article for modernized minor courts, the act 
would seem to establish courts which give prom- 
ise of meeting adequately these pressing modern 
needs. 


North Carolina Magistrates Escape Control 

With several thousand justices of the peace 
North Carolina has a serious problem. An as- 
sociation of the justices who hope to win self- 
respect, and public respect for the office, gave 
aid to the State Bar Association in legislature 
this year, but the reform measure was defeated. 
It provided for the election in each township of 
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one justice, with an additional justice in town- 
ships having from 5,000 to 15,000 population, 


and one additional justice for every 20,000 quota 
above 15,000. 


Outstanding Reform of Maryland’s Lower Courts 


In his inaugural address last January, Gov- 
ernor Herbert R. O’Conor stressed the need for 
radical changes in the justice courts of the state 
and the People’s Court in Baltimore. He pledged 
himself to a policy of assisting in “securing the 
very best judges and in having them function 
unhampered and uninfluenced.” 

The result of Governor O’Conor’s leadership 
has been legislation going as far as the consti- 
tution permits in revising and strengthening the 
city court and all the local justice courts through- 
out the state. Preparation for reform of the 
People’s Court had been effected through a 
committee of lawyers and laymen headed by 
Reuben Oppenheimer, Esq., which submitted a 
report comprising 117 pages. A brief explanation 
of the nature of this unique constitutional court, 
and of its needs, appeared in this JOURNAL 
(22:131). Governor O’Conor had the satisfac- 
tion of signing four acts necessary to the remak- 
ing of this tribunal, and the legislature adopted 
a resolution to submit a constitutional amend- 
ment in 1940 to complete the big job. 

The People’s Court has had jurisdiction of 
cases under the eviction law, cases for collec- 
tion of city taxes, and miscellaneous civil actions 
involving not more than $100. A narrow field, 
but one of immense importance to the munici- 
pality and to most of its citizens, as is revealed 
by the fact that the court deals with more than 
75,000 cases each year. This court’s judicial 
personnel has comprised five justices appointed 
by the governor who served as needed each after- 
noon, and continued in the practice of law. 
Reform involved amendment of the Baltimore 
City charter, and this has been done. One of 
the bills simplifies procedure in several impor- 
tant fields; summons may be served by mail; 
the judges may, by consent, “settle cases, irre- 
spective of the amount involved, by the methods 
of arbitration and conciliation;” and it becomes 
the duty of a judge to undertake such settlement 
at the request of either party, regardless of the 
amount involved, or upon his own motion when 
the claim does not exceed $25 and is for wages 
or personal services; or where the nature of the 


case’ appears to the judge to make settlement 
desirable, regardless of the amount involved. 

This is impressive language, giving the old 
ham-strung court as much opportunity for serv- 
ice as any in the country. Further, as to 
procedure, an additional section is quoted ver- 
batim : 

“All trials of cases before any of said judges 
shall be conducted in such manner as to do sub- 
stantial justice between the parties, according to 
the rules of substantive law and without regard to 
the technical rules of practice, procedure, pleading 
or evidence except such provisions relating to 
privileged communications.” 

As to this practice, opponents, if there be any, 
will repeat the reference to the length of the 
Cadi’s foot, mentioned a thousand times before, 
but never supported by citation to a litigant’s 
complaint. The departure from accustomed 
procedure recognizes the essential fact that the 
quality of the judge is the one indispensable 
factor in rendering justice. 

The act goes the extreme limit in making the 
court of the greatest social value through infor- 
mal procedure: 

“The judges of said court shall regularly hold 
informal sessions to permit any individual un- 
able to employ counsel to consult with them 
concerning any matter as to which such indi- 
vidual may believe himself wronged or ag- 
grieved by any other person and shall refer 


such applicants to such agency as the circum- 
stances in each case may require.” 


While the intention obviously is to enable the 
judges to assist indigent persons before litiga- 
tion is commenced, the text suggests an under- 
mining of the system inherent in populous com- 
munities which leaves such helpless persons to 
the ministration of aldermen and other profes- 
sional politicians, whose chief political asset is 
their means to advise and assist the needy. 

With the taking effect of the act the court 
began a new career with three judges appointed 
from a list suggested by the Bar Association of 
Baltimore City. Chief Judge Allan W. Rhynhart 
receives a salary of $6,500 and associates Wil- 
liam T. Tippet and Joseph T. Parr are paid 
$6,000. Court fees are cut in half and the new 
judges give the court full time. A great benefit 
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has been conferred by the legislature, but frui- 
tion of ideals must await the voting on the 
constitutional amendment. 


Indeterminate Tenure Featured 


There can be no doubt that the amendment 
will be approved. It makes possible the crea- 
tion by law of similar courts in other Maryland 
cities. Political influences are banished. A judge 
may, by a formal declaration, become a candi- 
date for election for another term, and there 
will be no opposing candidate. In case he is 
defeated, or a vacancy is otherwise created, the 
governor appoints a successor who holds office 
until he has been approved at an uncontested 
election (held when congressmen are elected). 
If not approved the governor makes an appoint- 
ment. An incumbent who does not stand for 
election to a second term, or one appointed and 
disapproved by the voters, is not again eligible. 
Candidacy is restricted to lawyers who have prac- 
ticed five years in Baltimore. 


Minor Courts Throughout Maryland 


The legislature has acted in respect to local 
magistrates outside of Baltimore City in the same 
idealistic spirit. The constitution provides that 
the governor shall appoint one justice of the 
peace for a two year term in every election 
district; otherwise the existing magistracy ap- 
pears to be virtually the same as in other states 
where innumerable justices are elected. There 


is now imposed upon this archaic system, in- 
tended to supplant it speedily, a system of “trial 
magistrates,” who will receive from their coun- 
ties annual salaries set forth in the act. Enough 
trial magistrates are created to care for all the 
work in the minor courts and the former justices 
are limited in activities to taking bail. They 
must transfer all cases begun before them, civil 
or criminal, to the nearest trial magistrate. Their 
annual salary is fixed at $20 (except in three 
counties where it is $50) but they may take 
acknowledgments or affidavits not relating to 
their civil or criminal jurisdiction and receive 
fees therefor. These provisions 
liquidate the former justices. 

The act is prolix in determining the number 
of places for trial magistrates in all counties, 
and their salaries. Presumably some of the jus- 
tices will be appointed to the new office; and 
the salary in some municipalities will warrant 
acceptance of the office by lawyers. 

Comparison of this scheme of reform with that 
set forth by Professor Robinson in his descrip- 
tion of the new Indiana magistrates act shows 
identical underlying principles; fewer and better 
magistrates are to serve and they are to be 
responsibly selected and properly remunerated. 
In Indiana, assuming that the new act is adopted 
on a large scale throughout the state, the situa- 
tion will be similar to that in Virginia, especially 
in providing responsible control of magistrates by 
judges of higher jurisdiction. 


practically 





North Carolina’s Substitute for Justices 


In North Carolina the bar has long sought to 
get relief from a system which gives the state 
several thousand justices. This year’s bill failed 
But legislation in 1937 (P. L. Ch. 
437) enables counties whose commissioners act 
to acquire what the statute calls “county civil 
courts.” The plan is that of establishing new 
courts to compete with the undisciplined and 
irresponsible justices. The judges are to be 
lawyers, but may continue in practice; they are 
appointed by the governor for two year terms. 
The new courts have justice of the peace juris- 
diction and much of the superior court’s civil 
jurisdiction in actions involving not more than 
$1,500, and they are served by the superior court 
clerk. The judicial salary is determined by the 
couty board. 


of passage. 


To the new courts appeals go from the justices, 
to be tried de novo; on consent of the parties 
any civil cases begun in the superior court may 
be tried in the new court, and at an earlier date 
in many instances. The jury comprises six mem- 
bers. Pleadings are the same as those in the 
superior court, in cases above j. p. jurisdiction. 
Appeals go to the superior court on a typed ab- 
stract and brief. The county board may abolish 
its county court if found unsatisfactory for any 
reason. 

The system follows that in Virginia in being 
optional, but it is not actually a part of the su- 
perior court, but rather a simple substitute for 
litigants who wish something better than local 
magistrates can afford, and an aid to the superior 
court. The flexibility of the scheme is a strong 
recommendation. 
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Ohio Plan for Responsible Minor Tribunals 


In Ohio this year another attempt was made 
to secure legislation which would provide a suf- 
ficient tribunal to compete with justices of the 
peace. The bill was very seriously considered 
by the legislators, there having been ten steps 
in the two chambers after introduction. In the 
house the measure was altered, and presumably 
improved, and was passed by a vote of 74 to 30. 
It died in a senate committee. 

The scheme deserves consideration. For all 
counties having less than 500,000 population pro- 
vision was made for a small claims and misde- 
meanor division in each common pleas court. 
Jurisdiction of this division was identical with 
that of justice courts. Ample work for the di- 
visional court was guaranteed by permitting any 
party to a justice court suit, whether civil or 
criminal, to pay fifty cents for a transfer to the 
new division, which also would hear appeals from 
justice courts. Jurisdiction also would extend 
to $500 in all civil actions. 

A striking provision of the act makes the 
common pleas judge, or the senior judge where 
there are more than two, responsible for the di- 
vision. Such judge is empowered to appoint a 
lawyer of five years’ standing to be a “commis- 
sioner,” with authority to exercise all the powers 
of a judge of the common pleas court within the 
jurisdiction of the division. The commissioner’s 
decision, with the file and his summary of the 
testimony is filed with the senior judge. If 
within three days exception is taken to the find- 


ings, the commissioner prepares a “statement of 
his findings of fact and conclusions of law upon 
which his decision was based. The final order 
rests with the presiding judge. This appears to 
be a novel solution of the problem of prompt 
justice in small cases coupled with full judicial 
responsibility. 

On jury demand the parties select six from a 
list of eighteen jurors whose names are sub- 
mitted by the commissioner or clerk. There are 
reasons for believing that struck juries suit the 
parties better than juries obtained in any other 
manner. When requested by either party the 
common pleas court stenographer takes a record 
of all hearings. 

The commissioners pay is to be fixed by the 
presiding judge, but not higher than $3,000. The 
county board shall provide a suitable and com- 
plete courtroom, but, on request of either party, 
the commissioner may go to any convenient 
place in the county to conduct hearings. 

The system is further developed by providing 
all presiding justices shall collaborate in adopt- 
ing special rules of procedure, subject to approval 
by the judicial council of the state, and the rules 
may provide for conciliation and arbitration of 
controversies. 

The act provides that in counties over 500,000 
population the existing justices have exclusive 
jurisdiction in claims of $100 and less, and con- 
curring jurisdiction in claims not exceeding $300. 


Bar Association Activities 


Under this head the Section of Bar Organization Activities of the American Bar As- 
sociation will regularly present new items of a practical bearing on the every day work 


or state and local bar associations. 


The cooperation of all bar officers, editors and 


committee members in furnishing items of interest is earnestly solicited. 


Oklahoma Supreme Court Asserts Power 
Over Bar 


The repeal of the Oklahoma State Bar act 
near the close of this year’s legislative session 
was reported in the June number. The act took 
effect July 28. A petition for action by the 
supreme court was filed May 25, and on the 
twenty-ninth day of July the court made an 
order which created “the executive council of the 
Oklahoma State Bar,” to be successors to the 
board of governors of the statutory bar. The 
order appointed to this council the following 


nine members: R. L. Wheatley, Tom Finney, 
Hilton L. Douglass, R. L. Minton, Jim F. 
Hatcher, E. J. Lundy, William L. Seawell, E. 
Moore, and E. J. Meacham. 

The executive council is empowered to choose 
its own chairman and secretary. The board of 
governors is ordered to forthwith deliver to P. 
W. Holzendorff, supreme court referee, the 


records, assets, property, funds and moneys of 

the defunct statutory state bar. 

order is especially significant: 
“All persons who are active members in good 


The following 
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standing of the Oklahoma State Bar as it is 
now constituted, and who shall be entitled to 
practice law in this state as of the twenty- 
eighth day of July, 1939, the effective date of 
the repealing act, and all persons hereafter ad- 
mitted to the bar by this court (but none 
others) shall be entitled to continue in the 
active practice of law in this state until the 
further order of this court.” 

It is significant also that this order in setting 
up an “executive council,” follows the words 
embodied in a proposed complete organization 
plan developed by the former board of gover- 
nors, and published in the June number of the 
State Bar Journal. The committee designated 
by President Logan Stephenson to draft the pro- 
posed court rules was also the body that signed 
the petition, together with the president; their 
names are J. H. Gordon, Jr., Don Welch, James 
D. Fellers, Frank M. Bailey, A. Francis Porta, 
Crawford W. Cameron, A. B. Honnold, F. B. H. 
Spellman, Clifford W. Clift and Francis Stewart. 





Sponsors for Law Students in Cleveland 

In the April number of this JouRNAL (22:267) 
a resume of the student sponsorship plans, now 
being used in the University of Toledo, Western 
Reserve and Brooklyn Law Schools, was pub- 
lished. Vrofessor William W. Dawson, who de- 
vised the plan, described it at the recent ABA 
convention. Some students, he said, had never 
been in a courtroom during the trial of a case. 
Their sponsors give them “the run of the office, 
and do much to familiarize them with the na- 
ture of law practice. “The profession needs,” 
said Professor Dawson “a constant contact with 
each generation of law students in order to keep 
abreast of a rapidly developing language [not 
found in the casebooks| and the law schools need 
closer contact with the rank and file of the pro- 
fession to keep them humble.” 

In the modern law school the faculty is largely 
composed of men who have not devoted much 
time to practice and who have abandoned it be- 
cause they prefer to teach. The result inevitably 
has been an inbreeding which improves instruc- 
tion but widens the breach between law study 
and law practice. The struggle to get a footing 
in practice is more difficult for the graduates of 
the better schools than for those who earn some- 
thing as law clerks while taking courses in in- 
ferior schools. The sponsorship plan holds out 
hope for a compromise between theory and 
practice. 


Michigan Law School Institute Successful 

The Michigan Law School’s legal institute, 
held in Ann Arbor in June, was such a positive 
success that it should encourage other law schools 
to give similar short courses. Seventy of the 
160 lawyers registered came from outside the 
state of Michigan. Dormitories in the Lawyer’s 
Club were turned over to the visiting lawyers 
and the companionship which these arrangements 
made possible was one of the features of the 
institute. The success of the institute caused 
Dean Henry M. Bates to state that without 
doubt it would become a permanent part of the 
law school program. 





The Dallas Bar’s Loan Shark Fight 

The Dallas Bar Association engaged in a very 
successful campaign to eradicate the loan shark 
evil. The campaign was started by the publica- 
tion in the Dallas Dispatch-Journal of a series 
of six articles, prepared by an experienced staff 
reporter, which revealed the misleading adver- 
tising and base trickery used by the loan sharks 
to ensnare victims, and the high-pressure, black- 
mailing methods employed in extorting usurious 
It was discovered that the stagger- 
ing total of 50,000 small-salaried working men 
and women were being victimized by the racket 


payments. 


—approximately one out of every four adults in 
Dallas. 

The newspaper articles, causing unprecedented 
public response, were followed by the establish- 
ment of a committee of the bar association to 
investigate complaints of borrowers and to guar- 
The Better Business 
Bureau was designated as a central receiving and 
clearing station; the complaints were then dis- 
tributed to the various members of the bar as- 
sociation’s committee for representation. WRR, 
the Dallas municipal broadcasting station, joined 
in the campaign and three nights a week victims 
of the loan sharks appeared to tell their own ex- 
periences in answer to questions of the attorneys 
of the Association’s committee. 


antee them protection. 


Although the campaign was successful in curb- 
ing the worst evils, it was realized that the only 
practical solution was in legislative action. The 
problem has been placed in the hands of the 
legislative committee of the Dallas Bar Associa- 
tion which will work for regulation of the small 
loan business in Texas. 
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Junior Bar Survey of Judicial Administration 
As part of the six point program of the ABA 
junior bar conference adopted at San Francisco 
the conference will conduct a nation-wide survey 
of judicial administration. The survey in every 
state will determine how many of the recom- 
mendations for the improvement of the adminis- 
tration of justice made by the section of judicial 
administration of the American Bar Association 
are now in effect. The survey will secure in- 
formation on such matters as improved methods 
of jury selection, trial practice, pre-trial hearings, 
simplified appellate procedure, and practice be- 
fore administrative boards and commissions. 





Admission Requirements Raised 

At its annual meeting in June the Wisconsin 
State Bar Association adopted the recommenda- 
tion of its committee on qualifications for the bar 
that three years of pre-law study be required of 
applicants for admission to the bar. There is 
reason to believe that the supreme court will 
adopt such a rule. The committee’s recom- 
mendations were a result of a referendum taken 
by the association. Eight hundred fourteen mem- 
bers voted in favor of increasing the pre-law re- 
quirement to three years; only 189 members 
voted against the increase. On the same ref- 
erendum 721 members voted in favor of elimi- 
nating law office study; 200 were opposed. The 
only state now requiring three years of pre-legal 
study is Kansas, which will after July 1, 1940 
require an academic degree. 





Ohio Bar’s Integration Campaign 
In recent months the Ohio State Bar Associa- 
tion has been engaged in a most ambitious cam- 


paign to acquaint practitioners with the nature 
of the proposed bar integration rules which were 
given Asociation approval at the last semi-annual 
convention. Four regional meetings have been 
held with much argument in every instance. 
After all the study devoted to the rules it was 
found that there was still opportunity for im- 
provement, or at least alteration to alleviate 
doubt. In the October convention of the State 
Association there will be a final discussion and 
vote, and presumably submission of the rules 
subsequently in a petition to the supreme court. , 
It was an Ohio lawyer, Robert Guinther, who 
first presented argument on behalf of court rules 
as authority for inclusive organization. The oc- 


‘ casion was the Ohio bar convention of July, 1933. 


His address, still authoritative, appeared in this 
Journal for August, 1933 (17:39). 





Junior Bar to Study Small Claims Courts 

As part of its program for the coming year 
the junior bar conference will study the admin- 
istration of justice as applied to the small liti- 
gant. The decision to make this study results 
from the recommendations of a special com- 
mittee on minor courts which reported at the San 
Francisco meeting. The committee found that, 
although a majority of people derive their atti- 
tude toward the courts from experience in the 
police and justice of the peace courts, “the ad- 
ministration of justice to the small litigant is and 
has been sadly neglected.” After a study of small 
claims courts in Cleveland, Portland, Chicago 
and elsewhere the committee reported that these 
modernized court systems were meeting with 
“unusual success.” 
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